CENTRAL ADMINISTRATIVE TRISUNAL Iﬂ
- PRINCIPAL BENCH
0.A. Neo,209/1988, Date of decision: September 17, 1990, -
Dr, B.G, Watapufkar eese ‘ Applicant,
Vs .

Union of India and ors e +s. Respondants,
CORAM

Hon'bls Mr, Justice Amitav Banerji, Chairman.,

Hon'ble Mr. I1.K. Rasgotra, PMember (A).
For the applicant oe ' Sh;i B.K.Aggarwal ,counse!
For the rESpﬁndant No.f Shri K,C,Mittal, counsel
For respondents 2,3 and &4 None .,

(Judgment of the Bench delivered by Hon'ble
Mr, Justice Amitav Banerji, Chairman)

The applicant, Dr, B;G.matapurkar, has filed
this Application under Section 19 of the Administrative
Tribunals Act, 1985 (hereinafter‘referred to as ‘'the Actt)
praying Fog the reliefs that the respondent . be dirscted to
fix ths seniority oF'the applicant in the seniority list
of Specialists Grade II according to ﬁis initial and actual
date of appointment.to‘ths post viz, 10,10,1373 taking
into account the period spent as ad-hoc and, secondly, ths
respondent should consider the claim o? the applicant for
promotion to the higher post of Specialist Grade i on the
basis of his seniority from the initial appointment,

This prayer is opposad'by respondent No.1, Union

of 1ndia and also by other respondents 2,3 and 4, An
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ordsr was passad on 6.4.1988. directing the applicant to
jmplead Dr. p.L.Gupta, Or, A.K,Sipha and Dr. N.C. Bose
shoun at Sl.Nos, 7 to 9 of the SenioritylList of Specialists
Grade 11 (Naon Teachihg Sub-Cadre) as respondents 2,3 and 4.

This was dogne and they have also filed counters.

4 short gquestion that arises for consideration is
the effect of officiation and the mode of determining the
seniority. Whether the period of officiation will bs taken
into consideration for calculating seniority. Thers is no

dearth of authorities on this point. In the case of

NARENDER CHADHA AND OTHERS Vs, U.0,I. AND ORS, (1986(1) SCR

211) and subsequsntly in the case of IHE'DTRECT BECRUIT CLASS |

ENGINEERING OFFICERSY ASSUCIATION AND OTHERS Vs, STATE OF

MAHARASHTRA AND OTHERS (3T 1990(2)SC 264) it bhas been held
that the‘period of continuous officiaticn or unintsrrupted
appointment as ad hoc for a length of time is to be taken
into consideratien for calculation of seniority,

In the present case, it will be nscessary to state

on 10.10,1873

a few facts., The applicant was appointad fon ad hoc basis
to the post of Surgical Specialist (scale Rs;600-1300 revised
to Rs.1100-1800) under C.H.5, Rules by am order dated
28,10,1972, The applicant continued to work as Specialist
Grade Ii without any break and aftsr a period of about
thraeyeérs, he was appointed to the post of Specialist
Grade 11 pest on regular basis on the rescommendation of
the U.,P.S.C., vide 0,M, dated 6.5.1976. | His cass was that

his service in an ad hoc capacity was alseo to be calculated
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towards determining his seniority but that was denied to
him, The applicant's case was tha:t he has worked
continuouély as ad hoc and without a break upto 27.5.1976
and thereaffer.mn a raguiar_basia. Dr. R.L,Gupta,
respondent Mo .2, was shoun at Serial No.7 of the seniority
list, his date of appointment being 6.141.1675, Similarly,
Dr. N.C. Bose, reépondent No .4 was shouwn at Serial No .9
his date of appointment being 31°i2.1975. Both of them were
juniér to the applicant and yet the applicant has been
placedlbelou the aforementicned respondents 2 and 4.
TheAapplicant's further case was that vacancies on
the higher posts of Specialists Grade I have nou occurred
and these are to be %illed by promotion from amongst the .
specialists Grade IT in accordancé with the Recruitment
Rules. 25% will be by direct recruitment arnd 75% will be
by promotion from amongst the cadre of 3pecialists Grade 11
with 7 years regular service failing which by direct
recruitmert , The applicant has now 15 years of service
including 12 years as 9pscialist Grade 11, yet his name
was not consideréd on the ground that his senigrity in
'this Grade would only reckon from 28.5.1975 without
taking into consideration the earlisr three yéars service
in the same érade as ad hac; His grievance uwas that
pegscns jhniar to him were being considered for promction,
The respondent No,1 has also dacided that the Specialists:

crade I1 of the non-tsaching sub=-cadrs who have completed
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8 years of service in that grade will pe placed in the
higher scale of Rs .4500-57C0 against the post of Specialist
Grade I if they do not get promotion in the normal course
of seven yesars, This décision is likely to bse implemented
soon and thé applicant would suffer if his ad hoc service
is not takeﬁ inte conside;ation.

The respondent Mo, has taken the stand that
the ad hoc service was not to be counted towards seniority
and promoticn and the seniority of the applicant has been
fixed coriectly with effect from 28.5.1976. A further
plea was taken that ad hoc period has no relaticn with the
regular appointment and both are independent to each ether,
Furtﬁer, as regards the actual ad hoc period is concerned,
the original records were not available and it was ,
therefere, not accepted., Referénce was made to the'Civil
List where the applicant's date EF first eﬁtry has been
shown as 28,5,1976 and not 1C.1D.1é73. The said Civil
List alsc showed that both Dr.R.L,Gupta and Or.,N.C. Bose
~were selected by the U.P.S.C, fer the posts of Surgeons
earlier than the applicant and hence their seniority has
been assigned correctly, The U.P.S5,C. recommended the
case of the applicaﬁt on 31 .3,1976 and he joined the post
anly on 28,5,1976, Hence there was no mistake in fixing
their place in the_seniority list.; In regard to appointment
of the Specialistsgrade 1I to be placed ia'the grade of
Rs .4500-5700 after they havs put in 9 years service in

that Grade on the basis of seniority-cum-fitness, the
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piacement is not against any specific post. They would,
howsver, be considered for promotion to Specialist Grade 1
post'when,a spacific vacancy became available, The
applicant's placement in the scale of Rs 4500-57C0 was unde
active consideration. But it uwas reiterated that ad hoc
sarvice cannot be counted for seniority. This affidavit
was sworn on 5.5.1988.

The applicant in rejoinder reiterated that he
vas appointed as Surgical Specialist on 10.10.1873, and
that the legal position in respect of ad hoc service follot
ed by regular appointment counts for the purposs of
seniority . His latter selection by the UL SLe in 1976
will not affect his senioritylbacause he was vorking in
an ad hac capacity uninterruptedly before that. In
respect of his matter being considered, the applicant
stated that respondent No .4 should placé the applicant in
the scale of Rs.asoo—svéo and accord him seniority
according to his inifial date of appointment ,

Respondent Ng .2, Dr.R.L ,Gupta filed a reply.
The stand taken by respondent No .2 was that the applicant
was assigned seniority correctly w.e.f. 28.,5.1976, Hs
having kept quiet for a period of 12 years. cannot be
allowsd to agitate for a nqn—existing as well as a stale
claim, It ués then stated that applicant has not
approached the Tribunal with clean hands and his
Application deserves to be dismissed on this grcund alonele

It was stated that the applicant has concealed the fazct

.



“that the entry into the service is on the basis of direct

recruitment by way of selection by the U.P.S,C. and the
seniority ip the service is assigned on the basis of the merits
of the selected candidates, The applicant has suppressed

the fact that the ansuering rQSpondeﬁt was selected by the
UePeSLLe in the year 4973 and senierity was assigned to bim
from 15,1873, The Application uas said to be frivelous and |
vexatious . The answering respondent further stated that he
had been further promoted as Specialist Grade (Seniér surgeon)
on ths recommendations of the U.P.S.U;_through D.P.C. Q.e.F.
7.10,1986, The D.P .. had considered éive'persons against

one post and the applicant would have besn within the zone of
cons ideration. Consequently, the applicant was uwrong to claim
that his séniority had been uiongly fixed and his juniors had
been promoted, 1t uas.urged that the ad hoc appointment of
the applicant did not give him a right in the service and

he did not become the member of the service. The appoirtment

of the applicant was made on the basis of the recommendations

of the U.LP.5.C.. in accordance with the rules and he came in the

service for the first time on 6.5,1976. The main plea of the

respondent was that the applicant could not claim any seniority

" in the service until he was inducted into the service after

selection by fh;lU.P.S.C. There was ne questién of taking into
account hia eérlier service rendered on ad hoc basis,

Respondent No 3 alsg filed a reply that he was senior
to the applicant.'

Respondent No 4 had also filed a reply more or less
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in the same lines as has been filed by DOr, R.L,Gupta, responden
No.2. It is pointed ocut in paragraph 9.6 that the applicant
had many opportunities to apply and get selsctad, if found
Pit, for regular C.H.S. posts of the Ministry of Health( Union
af India} in the various particip;ting Dréanisations which
posts were aduer?ised through the U.P.5.0, in the years 1971,
| 1972, 1973 and 1974, ’Buf the applicant had either deliberat?ly
chésen not to apply for a regular pest till the year 1975
or he had applisd for a regular post earlier tham in 1975
but was not sslected for the same, It was an individual's
responsibility to apply and éet selected,

It was necessary to refer tb the ﬁlaadings Iat
some lengthlfof the respondents contendeé that the applicant
was entitled to seniority only from the date of his joining
the post after U..5.C. had selected him and the earlier
ad hoc servics w@uld-not be taken into account feor calculating
his senierity. The reason given was that the applicant
did not b;come a member of the service until the U.P,.5,C,
selected him in 1975. Secondly, it was stated that the
applicant was helding an ad hoc position and according to the
terms and conditions of that service, he was npot entitled teo
claim a berth in the C.H,.S.

If a Govt, servant is ofFiciating or holding a past’
in an ad hoc capacity for a number of years uwithout & break

in zccordance with rules
and is ultimately reqularised in the servicei’ﬁhen the entire

period of officiation or ad hoc service is to be counted touard
. clarified
calculating his senierity, This pesition has beenfin the recent
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" degisian bf the Supreme Court in the case of THE DIRECT

. RECRUIT CLASS 11 ENGINEERING OFFICERS® ASSOCIATION -AND OTHERS

in -
(supra) ,/conclusions (A) and (B) held as under:

"(a) Once an incumbent is appointed to a

post according to rule, his seniofity has to

be counted from the date of his appointment and
ﬁot>according to the date of his confirmation.

The corollary of the above rule is that
where the initial appointment is:only ad hoc and
not according to rules and made as a stop-gap
arrangemant , the officiation in such post cannot
be taken into account for considering the
senicrity. '

(B) 1If the initial appointment is not made by
following the procedure laid doun by the rules
but the appointes continues in the post
uninterruptedly till the regularisation of his
service in accordance with the rules, the

period of oFFiciaﬁing sarvice will be counted, %

In this case the decision of the Supreme Court in the cass

of NARENDER CHADHA AND ORS (supra) was affirmed, In

!

NARENDER CHADHA's caseé it was held that:

{
® the officers uwere praomoted although

without following the procedure prescfibed
under the rules, but they continuously
werked gor long perieds of nearly 15-20
years on the ﬁostsfuithout being reverted,
The period of their continucus officiation

was directed to be counted for seniority

as it was held that any cther view would
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be arbitrary and violative of articles 14 and 16.
There is considerable force in this vieu alse.
We, therefore, confirm the principle of counting
towards seniority the psriod of continucus
officiation following an appointment made in
accordance with the rules prescribed for regular
- substantive appointments in the service,"

Houever, there is another aspect of the matter
tec be considered. Respondents contended that where the
recruitment to a post by selection through the U.P.S.ﬁ. is
providgd;*the bsne?it.of previgué servics renaared as.
ad-hoc will not be entitled to calculate the said ad hoc
se;uice'teuards seniority, Ad hoc appgintment did not entitle
him a regulér appointﬁent as Specialist Grade 11 in the
C.HeS. Regular appoiﬁﬁment,is made only after ﬁhe vacancy
has been notified ?oribeing filled up by the U.P.S.Cf
Eligible persons may apply to the U.P.S.C. whereafter such
personé are in;éruieuéd and then, if approved, are regularisac
From thévvery nature of the appeintment, it is clear that it
is a fresh service to which an applicant is appéinted.
Reference was made to a lettsr dated 15.4 ,1975 from the
U.P.S.C; addressed to the applicant wherein it was stated
tthat steps ars being taken to aqurtise the»abmve post and

you may take the opportunity to apply for it% Thus,before

a person can be regularised in C.H.Se as Specialist
Grade II, he had to apply to the U.P.,5.C. in response te
the advaitisement faor the said post.. This was necessary

and comes within the expression " in accerdance with the

'
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In this view of the matter, it is incumbert on
regular .

anygne Wwho is desirous tojair;agqéspacialiat Grade 11
in the C.,HeS. .. to apply te the U.P.5.C. whan an advertise-
meﬁt appears for filling up the vacancies in the above
grade. He has to appear in the intervisw, It is,
therefors, clear that his saniofity in'iha C.HeS . would
depend fromlm the date of his regular appointment in thé
C.H,5+ The przvious service including ad hoc service will
not be taken into aécount, We may refer in‘ﬁhis context

te a decision of the Supreme Court . In the cass of

STA?E OF GUJARAT Vs, _C.G. DESAI (1974 2 SCR 255: (197431 sC

188: 1974 SCC (L&S 116}, their Lordships laid down the

following?

“Uhether in the case of Deputy Engineers

directly recruited through the Public Service
Commission by competitive'examination, the service,
if any, rendered by them as officiating Daputy
Engineers prior to their appointment to Class 11
service i.s, during the prs—seleotion-pariod,

could be taken into account for purposes of their
eligibility for promotion as ExXecutive Engingers
under Rule 7 (2) of the Bombay Enginéering Service
Rules, 1960 which provided for a period of 7 years
edperisnce in Class II service, The government's
stand was that the service rendersd by the direct
recruits prior to their appointment to the Class 11
sgrvice could not be taksesn into accounﬁ in
computing their eligibility of 7 years?! experience
in that class of service and the court upheld

the stand.”

Their Lordships obsesrved:

"If a person, like any aof the respondants,
to avoid the long tertucus wait lsaves. his
position in the ‘'never ending! queue of
Temporary/Officiating Deputy Engineers etc,,
looking. for promotion, and takes a short cut

6
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through the diresct channel, to Class II service,

he oives up once for all, the advantages and
disadvantages that go with the channel of

promotion and accepts all the handicaps and

benefits which attach to the group of Hirect

roacruits . He cannot. after his dirsct

recruitment ., claim the pensfit of his pre=

selaction service and thus have the best of
both the worlds, It is well settled that so
long as the classification js reasonable and

the persons falling in the sams class are

treated alike, thers can bs no quaestion of
violation of the constitutional guarantse of equal
treatment® (emphasis supplied}.

The Supreme Court further observed:

"¢ the claim of the respondents to the
' counting of their pre-selection ssrvice is
conceded, it will create seriocus complications
in running the administration; it will rasult
" in inequality of treatment rather than in
removing it . If the pre-selaction service as
DFFiciating Deputy Enginecrs of dirsct recruits
having such service, is taken into account
for the purpose of promotion, it would create
two classes amongst the same group and result
in discrimination against those dirsct recruits
who had no such pre-selesction service to
their credit."
, arises
The questionﬁbhether benefit of continuous

officiation could be given to a person who has appeared in
a selection test and as a result of his success in the test,
is appointed resgularly in the post, This matter was

considered by the Cantral Administrative Tribumal in

the case of DELHI INCOVE TAX GAZETTED SERVICES ASSOCIATION

(Fs)
Vs, U.0.1. & ORS/ decided on 18.9.1989. The Full Bench

+ook the view that the mattar had been considered in

the case of ASHOK GULATI AND OTHERS Vs, BoSe JAIN AND

QTHERS (1986 (Suppl)SCC 5971 (1987 (2) ATC 608) .and in

the ocase of . STATE OF GUIRAT Vs, C.G. DESAL (supra).

%
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The Full Bench was of the vieu that the applicant

vas selectad on the basis of the Special Departmental

Recruithent'Rulas, 1983 and appointed as Group 'A' Junior

Scals on 6.4, 1984, The Full Bench considered whether

he could get any benefit of éFFiciatiQn as ad hoc Group 'A?

Officer., The answer of the Full Bench was in the negativa

for the reason that it was a fresh selsction under the

Special Departmental Racruitment RQles. The law on the subject

is that the fresh selectien after an advertisement is

different frem a OD.fP .. and anybody who appears in response

to the advertisehent and is selected is in the same positiop

as that of a dirsct recruit to the service and he cannct

gat the benefit of his past ad hoc serﬁice. In our

opinion, the above visw of law taken by the Full Banch

is fully applicabls to the facts of the present case,

The applicant cannct get the benefit of past officiation

towards his regularisétion or counting his seniority uherse
v

the rulss lay doun that one can be regularised only after

a selection by ths U..5.C, In the case of THE DIRECT

RECRUIT CLASS II ENGINEERING OFFICERS' ASSQCIATION & RS,

(supra), it is held that where the initial appcintment

is only ad hoc and not according te rules and made as a
'stop-gap arrangement, the officiation in such post

cannot be taken into account for considering the seniority,
Consequantly, the applicant can claim seniority only from
the date he joined after being selscted by the U.P,5.C.

and appointed by the Government and he cannet get the benefit

09 .
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of his past ad hoc service. UWe hold accordingly,.

Thé contention tﬁét the applicant was prevented from
applying earlier to the U.P.S.C. by the exigencies cof his
service and non-relief from dutises in Andaman and Nicobar,
Islands will not preclude the rules from being operative,

We are unable to accept the contention as in our view the
exigencies of the situation cannot bar the application of the
rules Fﬁr regularisation, The guéstion is: which year's
sélection did he apply for the U,P.5.C. 7 If it was not
for an earlier year.than 197é, then he cannct gét‘any
benefit ., Even where he had applied for and apﬁeared in
tha selection test in the U P .,5.C. but was not selected, he
canﬁot Qet any benefit of his appearance‘befora the U.é.S.C.
The relevant date is the date of his appointment after

' \
selection gna approval by the UsPoSeCe In the present case,
he has bean appoihted on a day, which was undisputably,
long after the selection and apﬁointment of respondents
2,3 and 4 in the same service. Consequently, the applicant'
is not entitled to get a higher semiority than that of
respondents 2,3 and 4,

We, thafefore;'Find no merité in this case, The
C.A., therefore, fails and is dismissed, There will be fo

order -as to costal,

Ll | 0

(1. K RASG TP o (AMITAV BANERII)
W;WB&R(R CHAIRIMAN .,
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