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(3udgment of the Bench delivered by Hon'ble
fir, 3ustica Amitau Banerji, Chairman)

The applicant, Dr. B,G.Ratapurkar, has filed

this Application under Section 19 of the Administrative

Tribunals act, 1985 (hereinafter referred to as 'the Act')

praying for the reliefs that the respondent be directed to

fix the seniority of the applicant in the seniority list

of Specialists Grade II according to his initial and actual

date of appointment to the post viz, 10,10,1973 taking

into account the period spent as ad-hoc and^ secondly, the

respondent should consider the claim of the applicant for

promotion to the higher post of Specialist Grade I on the

basis of his seniority from the initial appointment.

This prayer is opposed by respondent No ,1, Union

of India and also by other respondents 2,3 and 4, An
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order was passed on 6,4,1988 directing the applicant to

implead Dr. R.L.Gupta, Dr. A.K.Sinha and Dr. N.C. Boss

shown at Sl.Nos, 7 to ,9 of the Seniority List of Specialists

Grade II (Non Teaching Suta-Cadre) as respondents 2,3 and 4,

This uas done and they have also filed counters .

A short question that arises for consideration is

the effect of officiation and the mode of detarmining the

seniority, Whether the period of officiation will be taken

into consideration for calculating seniority* There is no

dearth of authorities on this point. In'the case of

NARENDER CHADHA AND OTHERS Vs . U.O.I , AND ORS« (1986(l) SCR

211) and subsequently in the case of

ENGINEERING OFFICERS' ASSOCIATION AND OTHERS Vs, STATE OF

MAHARASHTRA AMD OTHERS (31 1990(2)SC 254) it has been held

that the period of continuous officiation or uninterrupted

appointment as ad hoc for a length of time is to be taken

into consideration for calculation of seniority ,

In the present case, it will be necessary to state
on 10,10.1973

a feu facts • The applicant uas appointed/on ad hoc basis

to the post of Surgical Specialist (scale Rs,600-1300 revised

to Rs ,1100-1800) under C,H,S, Rules by am order dated

28,10,1972, The applicant continued to uork as Specialist

Grade II uithout any break and after a period of about

thre.e years, he uas appointed to the post of Specialist

Grade II -post on regular basis on the recommendation of

the U ,P ,S ,C, vide 0,P1, dated 6,5,1976 , His case uas that

his service in an ad hoc capacity uas also to be calculated
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towards determining his seniority but that was denied to

him. The applicant's case was that hs has worked

continuously as ad hoc and without a break upto 27.5 .1976

and thereafter on a regular basis . Or. R.L.Gupta,

respondent No .2, was shown at Serial No .7 of the seniority

list, his date of appointment being 6.11 .1975 . Similarly,

Dr. N.C. Bose.j respondent No ,4 was shown at Serial Wo .9

his date of appointment being 31 .12.1975 . Both of them were

junior to the applicant and yet the applicant has been

placed below the aforementioned respondents 2 and 4.

The applicant's further case was that vacancies on

the higher posts of Specialists Grade I have now occurred

and these are to be filled by promotion from amongst the •

Specialists Grade 11 in accordance with the Recruitment

Rules , 25% will be by direct recruitment and 75% will be

by promotion from amongst the cadre of Specialists Grade II

with 7 years regular service failing which by direct

recruitment . The applicant has now 15 years of service

including 12 years as Specialist Grade II, yet his name

was not considered on the ground that his seniority in

this Grade would only reckon from 28.5 ,1575 without

taking into consideration the earlier three years service

in the same grade as ad hoc . His grievance was that

persons junior to him were being considered for promotion.

The respondent No .1 has also decided that the Specialists

Grade II of the non-teaching sub-cadre who have completed
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9 years of serv/ice in that grade will be placed in the

higher scale of Rs ,4500-5700 against the post of Specialist

Grade I if they do not get promotion in the normal course

of seven years. This decision is likely to be implemented

soon and the applicant uould suffer if his ad hoc service

is not taken into consideration.

The respondent No .1 has taken the stand that

the ad hoc service uas not to be counted towards seniority

and promotion and the seniority of the applicant has been

fixed correctly with effect from 28,5 .1976 , A further

plea uas taken that ad hoc period has no relation uith the

regular appointment and both are independent to each other.

Further, as regards the actual ad hoc period is concerned,

the original records uere not available and it uas,

therefore, not accepted , Reference uas made to the Civil

List where the applicant's date of first entry has been

shoun as 28,5 976 and not 10 ,10 .1973 . The said Civil

List also showed that both Dr.R.L.Gupta and Dr.N.C. Bose

were selected by the U.P.S.C, for the posts of Surgeons

earlier than the applicant and hence their seniority has

been assigned correctly. The U.P.S.C. recommended the

case of the applicant on 31 ,3 ,1976 and he joined the post

only on 28.5 .1976 . Hence there uas no mistake in fixing

their place in the seniority list. In regard to appointment

of the Specialists Grade II to be placed in the grade of

Rs .4500—5700 after they have put in 9 years service in

that Grade on the basis of seniority-cum-fitness, the
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placement is not against any specific post. They uould,

houBuer, be considered for promotion to Specialist Grade I

post uhen.a specific vacancy became available. The

applicant's placement in the scale of Rs ,4500-5700 uas unde

active consideration. But it uas reiterated that ad hoc

service cannot be counted for seniority. This affidavit

uas sworn on 5 ,5 .1988,

The applicant- in rejoinder reiterated that he

uas appointed as Surgical Specialist on 10 ,1 0 .1 973, and

that the legal position in respect of ad hoc service folloi

ed by regular appointment counts for the purpose of

seniority. His latter selection by the U.P.S,C, in 1976

uill not affect his seniority because he uas working in

an ad hoc capacity uninterruptedly before that. In

respect of his matter being considered, the applicant

stated that respondent No ,1 should place the applicant in

the scale of Rs,4500-5700 and accord him seniority

according to his initial date of appointment.

Respondent No ,2, Dr,R;L,Gupta filed a reply,

^be stand taken by respondent No ,2 uas that the applicant

uas assigned seniority correctly u.e.f, 28,5 ,1976 , He

having kept quiet for a period of 12 years, cannot be

allowed to agitate for a non-axisting as uall as a stale

claim. It uas then stated that applicant has not

approached the Tribunal uith clean hands and his

Application deserves to be dismissed on.this ground alone'.

It uas stated that the applicant has concealed the fact
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.* that the entry "i"r^,o the service is on the basis of direct .

recruitment by uay of selection by the U.P.S.C. and the

seniority in the service is assigned on the basis of the merits

of the selected candidates , The applicant has suppressed

the fact that the answering respondent was selected by the

U,P,S,C, in the year 1973 and seniority was assigned to him

from 15 j5 ,1973 , The Application uas said to be frivolous and

vexatious. The answering respondent further stated that he

had been further promoted as Specialist Grade (Senior Surgeon)

on the recommendations of the U ,P ,S ,C , through D.P.C, ui.e.f.

7 ,10 ,1985 , The 0,p«C, had considered five persons against

one post and the applicant uould have been within the zone of

consideration. Consequently j the applicant was wrong to claim

that his seniority had been wrongly fixed and his juniors had

been promoted. It was urged that the ad hoc appointment of

the applicant did not give him a right in the service and

he did not become the member of the service. The appointment

of the applicant was made on the basis of the recommendations

of the U.P ,S .C , in accordance with the rules and he came, in the

service for the first time on 6,5„1976 , The main plea of the

respondent was that the applicant could not claim any seniority

in the service until he was inducted into the service after

selection by the U,P,3,C, There was no question of taking into

account his earlier service rendered'on ad hoc basis.

Respondent No ,3 also filed a reply that he was senior

to the applicant ,

Respondent Wo ,4 had also filed a reply more or less
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in the same lines as has been Filed by Dr. R.L.Gupta, rasponden"

No ,2, It is pointed cut in paragraph 9.6 that the applicant

had many opportunities to apply and get salsctad, if found

fit, for regular C.H.S, posts of the {Ministry of Health( Union

of India) in the various participating Organisations uhich

posts uere advertised through ths U«P,3,C, in the years 1971,

1972, 1973 and 1974, But the applicant had either deliberately

chosen not to apply for a regular post till the year 1975

or he had applied for a regular post earlier than in 1975

but was not selected for the sama , It uas an individual's

responsibility to apply and get selected.

It uas necessary to refer to the pleadings at

some length for the respondents contended that the applicant

uas entitled to seniority only from the date of his joining

the post after U,P ,3 .C, had selected him and the earlier

ad hoc service uould not bs taken into account for calculating

his seniority , The raason given was that the applicant

did not become a msmber of the service until the U,P,S,C,

selected him in 1976, Secondly, it uas stated that the

applicant uas holding an ad hoc position and according to the

terms and conditions of that service, he uas not entitled to

claim a berth in the C ,H «S •

If a Govt, servant is officiating or holding a post

in an ad hoc capacity for a number of years uithout a break
in accordance with rules

and is ultimately regularised in the service^ then the entire

period of ofFiciation or ad hoc service is to be counted touard
clarified

calculating his seniority, This position has been^in the recent
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'decisian of the Supreme Court in the case of THE DIRECT

RECRUIT CLASS II ENGINEERING OFFICERS' AS30CI ATI ON - AND OTHERS

in

(supra) ,/conclusions (A) and (B) held as under:

"(a) Once an incumbent is appointed to a

post according to rule, his seniority has to

be counted from the date of hia appointment and

not according to the date of his confirmation.

The corollary of the abov/e rule is that

where the initial appointment is only ad hoc and

not according to rules and made as a stop-gap

arrangement , the officiation in such post cannot

be taken into account for considering the

seniority,

(B) If the initial' appointment is not made by

follouing the procedure laid doun by the rules

but the appointee continues in the post

uninterruptedly till the regularisation of his

service in accordance with the rules, the

period of officiating seruice uill be counted

In this case the decision of the Supreme Court in the case

of NARENDER CHADHA AND ORS (supra) uas affirmed. In
/

NARENDER CHADHA's case it was held that:

I

" the officers uere promoted although

without follouing the procedure prescribed

under the rules, but they continuously
I

worked for long periods of nearly 15~2C
I

years on the posts- without being reverted.

The period of their continuous officiation

was directed to be counted for seniority

as it was held that any other view would
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be arbitrary and uiolatiue of articles 14 and 16.

There is considerable force in this view also,

We, therefore, confirm the principle of counting

touards seniority the period of continuous

officiation following an. appointment made in

accordance with the rules prescribed for regular

substantive appointments in the service,"

Houever, there is another aspect pf the matter

to be considered , Respondents contended that where the

recruitment to a post by selection through the U«P,3«C,

provided,"the benefit of previous service rendered as

ad-hoc will not be entitled to calculate the said ad hoc

service towards seniority. Ad hoc appointment did not entitle

him a regular appointment as Specialist Grade II in the

C.H.S, Regular appointment is made only after the vacancy

has been notified foribeing filled up by the Li,P,S.C.

Eligible persons may apply to the U,P.S.C, whereafter such

persons are interviewed and then^ if approved, are regularisec

From the very nature of the appointment, it is clear that it

is a fresh service to which an applicant is appointed.

Reference was made to a letter dated 15 .4 ,1975 from the

U,P,S,C, addressed to the applicant whdrein it was stated

"that steps are being taken to advertise the above post and

you may take the opportunity to apply for ittf Thus,before

a person can be regularised in C,H,S, as Specialist

Grade II, he had to apply to the U,P,3,C, in response to

the advertisement for the said post. This' was necessary

and comes within the expression " in accordance with the

f

rules "• ^
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In this view of the matter, it is incumbent on

regulir
anyona . who is desirous tc jain as a/'3pecialist Grade II

in the C,H,3» , to apply to the U.P.SeC, uhen an advertise—

ment appears for filling up the vacancies in the above

grade. He has to appear in the interviau. It is,

therefore, clear that his seniority in the C.H,S, would

depend frolic the data of his regular appointment in the

C»H,S« The previous service including ad hoc service uill

not be taken into account« Ue nny refer in this context

t0 a decision of the Supreme Court « In the case of

3TATE OF GUJARAT Vs. C.G. DESAX (1974 2 SCR 255; (1974)1 SC

168? 1974 see (L&S 116), their Lordships laid doun the

follouingS

"Whether in the case of Deputy Engineers
directly recruited through the Public Service

Commission by competitive examination, the service,
if any, rendered by them as officiating Deputy

Engineers prior to their appointment to Class II

service i.a, during the prs-selaction period,
could be taken into account for purposes of their

eligibility for promotion as Executive Engineers

under Rule (2) of the Bombay Engineering Service
Rules, 1960 uhich provided for a period of 7 yearst?
eKiperisncQ in Class II service« The govarnment *s

stand uas that the service rendered by the direct

recruits prior to their appointment to the Class II

service could not be taken into account in

computing their eligibility of 7 years * experience
in that class of service and the court upheld
the stand,"

Their Lordships observeds

"If a person, like any of the respondents^
to avoid the long tortuous wait loaves his

position in the 'never ending^ queue or

Temporary/Officiating Deputy Engineers etc,,
looking.for promotion, and takes a short cut
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through the direct channel. to.

he oiues up once for all, the adv/a_nt.a,9^3._.ajT^
diaaduantages that go tJith the..chajnel^

promotion and accepts all the h_ajTdj:.cas3_..ai;^
hanefits uhich attach to the .grou^__of.„^iraiS:k
recruits ^ He cannot. aFter__his dirsct
recruitroent ^ claim the benefit oF._hi3 prgj^
selection service and thus have the be3t_,.of
both the uorlds^, It is well settled that so
long as the classification is reasonable and
the persons falling in the same class are
treated alike, there can be no question of
violation of the constitutional guarantee of equal
treatment'^ (emphasis supplied) ,

The Supreme Court further observed;

"Xf the claim of the respondents to the
counting of their pre-selaction service is
conceded, it will create serious complications
in running the administration; it uill result
in inequality of treatment rather than in
removing it. If the pre-selection service as
Officiating Deputy Engineers of direct recruits
having such service, is taken into account
for the purpose of promotion, it uould create
tu6 classes amongst the same group and result
in discrimination against those direct recruits
who had no such pre-selection service to

' their credit
arises

The questioniiJhBther benefit of continuous

officiation could be given to a person uho has appeared in

a selection test and as a result of his success in the test,

is appointed regularly i-n the post. This matter was

considered by the Cantral Administrative Tribunal in

the case of DELHI IMCOriE: TAX GAZSTTED SERl/ICES ASSO_CmiM
•(F3)

\/fi . U.D.I, & ORSZ decided on 18.9.1989. The Full Bench

took the visu that the matter had been considered in

the case of ASHOK GULATl AND OTHERS . 3AIN JJD

OTHERS (1986 (Suppl)SCC 5971 (1987 (2) ATC 608).and in

the case of STATE OF GU3RAT Us. C.G, OESAI (supra) .
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The Full Bench uas of the view that the applicant

uas salacted on the basis of the Special Departmental

Recruitment Rules, 1983 and appointed as Group 'A' Junior

Scale on 6,4, 1984* The Full Bench considered whether

he could get any benefit of officiation as ad hoc Group 'A'

Officer . The answer of the Full Bench uas in the negative

for the reason that it uas a fresh selection under the

Special Departmental Recruitment Rules, The lau on the subject

is that the fresh selection after an advertisement is

different from a D,P ,C , and anybody uho appears in response

to the advertisement and is selected is in the same position

as that of a direct recruit to the service and he cannot

gat the benefit of his past ad hoc service . In our

opinion, the above vieu of lau taken by the Full Bench

is fully applicable to the facts of the present case•

The applicant cannot get the benefit of past officiation

towards his regularisation or counting his seniority where
\ •

the rules lay down that one can be regularised only after

a select ion by the U.P.S.C, In the case of THE DIRECT

RECRUIT CLASS II ENGINEERING OFFICERS' ASSOCIATION & ORS,

(supra), it is held that where the initial appointment

is only ad hoc and not according to rules and made as a

stop-gap arrangement, the officiation in such post

cannot be taken into account for considering the seniority.

Consequently, the applicant can claim seniority only from

the date he joined after being selected by the U.P.S.C.

and appointed by the Government and he cannot get the benefit
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of his past ad hoc service. Ua hold accGrdingly,

The contention that the applicant uas prsuented from

applying earlier to the U,P.S.C» by the exigencies of his

service and non—relief frotn duties in Andaman and Nicobar,

Islands uill not preclude the rules from being operative,

Ue are unable to accept the contention as in our vieu the

exigencies of the situation cannot bar the application of the

rules for regularisation, The question is; uhich year's

selection did he apply for the U,P,S.C, ? I f it uas not

for an earlier year.than 197^, then he cannot get,any

benefit. Even uhere he had applied for and appeared in

the selection test in the U.P.S.C, but uas not selected, he
1

cannot get any benefit of his appearance before the U.P.S.C.

The relevant date is the date of his appointment aftsr
\

selection and approval by the U«P ,S «C , In the present case,

he has been appointed on a day, uhich uas undisputably,

long after the selection and appointment of respondents

2,3 and 4 in the same service , Consequently, the applicant

is not entitled to get a higher seniority than that of

respondents 2,3 and 4, '

Ue, therefore, find no merits in this case. The

O.A., therefore, fails and is dismissed. There uill be no

order as to costs'--*

(I .K . RA3G//tRA) ' (AraTAU BANER3I)
mep'ber(a) chairman.

17 .9 .1990. 17 .9 ,1990.


