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''// ' IN THE GENT'ftAL ADMINIsTtt^TI/E TRIBUNAL
PRIMJIPAL , NBW DELHI

-K- -K-

G.A. Mj. 292/1988 D.^VTB OF DbGISIDN

SHRI ARJUN SiNtii ...APPLIUAOT

vs <

UNION OF INDIA & OTHERS ... .RESPOtCcNl S

COrl^M

-SHRI 3 .P. .v;Uig£RJI, riON'BLb vJUE-Q-iAia'^lAN

SH^a J.P. SrlARlfe, HON'BLc 1vc?.'BER (J)
1

,FCR THE APPLia'ANT ...SHRI M.K. GUPTA

FOR THE RESPONDENTS ., ,SHilI JAGDISM vATS

1, V*hether Repo_rteisof local capers may be alleged
to see the Judgement? •

2. To be referred to the Reporter or not? ^

j Ul..'oc jvE N f

(iiELIvE.UD BY SHRI J^P. SHnRm, HON'BLE JVE/vBER (j)

In this application under Section 19 of the Administrativ

Tribunals Act, 1935, the, applicant has assailed the order

dt. 26.li .1985, regarding late confirmation of the apolicant
I

and also certain other orders by which the apolicant was

censured on 1.11.1983 in tv.o cases and the appeal aqainst

these orders and the adverse remarks for the period from

1.4.1983 to 4.1.1984. The applicant prayed for the
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/

following re lief si-

(i) To treat' and/or to quash the inpugned orders
.mentioned below as illegal, ultra vires and void:-

- Order dt. 26.11.1985 regarding the confirmation
of the applicant and others {Annexure l);

- shov.i-cause notice dt. 21.9.1983 proposing
punishment of censure (Annexure 2);

- Order dt. 1.11.1983 (Annexure 4);

- Order dt. 26.7.1984 rejecting an apoeal against
the punishment of censure (Anne>*ure 6);

- Order dt. 6.1.1936 rejecting the revision
petition (Annexure 7);

- st"iov\~cause notice dt. 21.9.1933 proposing the
punishment of censure (Annexui-e 9);

~ 0K3.er of punishment dt. 1.11.1933 (Annexure li);

- Order dt. 26.7.1984 rejecting the appeal against
the punishtnent of censure (Annexure 12);

-Order dt. 6.1.1986 rejecting the revision
petition (Annexure 13);

- Order dt. 26.2.1985 communicating tha adverse
remarks for the period from 1.4.1983 to 4.1.1984:
and

- Order dt. 29.8.1985 communicating the. order of
the Comnissioner of Police accepting the
rep re sent at ion dt. 25.3.1985;

(ii) to treat the applicant as a confirmed Inspector
of Police v.'.e.f. 25.1.1931; and

(iii) to quash all the adverse remarks.

2. ^ The brief facts of the case are that the applicant has

been v^orking as I'"'spector of Police since 25.1.1979 and

was on probation for a period of tvo years. Hoi'vever, the

applicant was confirmed w.e.f. 28.11.1985 by the order

dt. 26.11,1935 under Punjab Police i^ule s 13.19 which are

applicable to the Delhi Police personnel. The applicant

has referred to various judgements of Delhi High Court v^/herebM

after a period of tv\,o years from the date of probation, the

1
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person stands confirmed. The applicant has referred to

certain awards and good remarks he has earined during his

/

service. Hov^ver, in May, 1983 the applicant was given

investigation in two cases against Sahara deposits and

Investment India Ltd. under section 406/420 IPG,P3 '

Krishna Qeini. The sa "relate to FIR No .128 dt. 11.5.1983

and FIR No.505 dt. 4.6.1983, The Deputy Commissioner of

Police, Crime and Rail-vays issued a show cause notice

dt. 21.9.1983 proposing therein the punishmemt of censure

on slowlinoss on the part of the applicant in inve stiqation

GUainsc the culprits of tne iriR i,"2B of 1983. Another show-

cause notice was issued on 21.9.1933 on the Fm 505

dt. 4.6.1983 calling on the applicant as to v.hy he should

nou be censureo. for nis failure in, exercising proper

supervision on. the 3.i. Chatter Sinqh, v^o v/as Incharge of
-investigation FIR 505 dt. 4.6.1983.

3. By the order dt. 1^11.1983, Deputy Commissioner of Police,

'-'rxine and Railways punished the applicant on FIR 128 of 1933

by awarding the punishment of censure. The applicant filed

appeal to the Additional Commissioner of Police, CID,, Delhi

but the same was rejected by the order dt. 26.7.1984. Tte

appli'jdnt filed xne revised petition to the Commissioner of

Polxce, but the same was dismissed by the order dt. 6.1.1986^

4. Similarly on the inve stigation of the FIR No .505 of 1983',

tne applicant was awarded a punishment of censure by the order

•^•^^•"^33 and the appeal against the same was rejected
by the Additional Commissioner of Police by the order

dt. 20.7.1^84 and the revision against the saoB was

•A
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dismissed by the Commissioner of Police, Delhi. The

grievance of the applicant is that ail of them passed

in both the casas^non speaking orders and the applicant

was not given any opportunity of personal hearing. The

said requirement of personal hearing is also provided in

the st cituto .ry and mand ato ry fo rm unde r Rul'^ 6 (ii) and ^ (i i) {f)

of the Uelhi Police (Punishment and Appeal) Rules, 1980.

According to this provision, the denial of the right of

personal hearing before passing impugned order vjould come

in tte way of sustaining it as a legal order as has been

observed by the Hon'ble Supreme Court in 1973 (l) SLH .SC 761.

The applicant has also referred to the fact that in FIR 505

of 1983, O.I. Chatter Singh was also issued a show cause

notice.,. Though he v^as given a punishment of censure, but

in appeal, that was set aside. It is said that it is

discriminatory that on the same cause, the applicant has

been punished while a subordinate has been exonorated. It

is also stated by the applicant that because of this

punishment, the applicant has been given adverse remarks

for the period from 1.4.1984 to 4.1.1985, Hov^ever, on
I

appeal, this adverse entry v/as nxjdified and the intearity

of the applicant was not doubted, but the other remarks

Mere- maintained. Thus the applicant has filed this

application for quashing and setting aside the above

orders which may prejudice his career.

t/i
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5. The respondents have contested the application. It

IS statea that the Uelhi PoUca JPromotion and Uonflrmaticn )

Rules, 1930 V:ere made applicable to all subordinate ranks

of Delhi Police under Section 147 of tha Selhi Police Act.

In accordance ,,dth Rule 5(ii) of the Delhi (Promotion and

Confirniation) «ulr s, 1980, all promotions from one rank

to another against teiiporary or permanent vacancies, except

in the case of adhoc arrangements sha;.l be made on ifflciating
basis and the eKloyee shail be considered for promotion

^ only on availability of permanent post and on successful '

conipletion of probation period of minimum tv® years

provided that the appointing authority may by a special

orier in each case permit periods of officiating service to
count t&«rds the period of probation. These rules came

into force on 29.12.1980. Uule 18 of the aforesaid rules

further provides that confirmation in all ranks shall be
strictly on the basis of seniority when permanent post

becomes available. Sub clause (iv) of Rule 18 provides that
• only member of subordinate rank, ^ho is under susoenslcn

or facing departmental/criminal proceedin:s shaU^be eligible
for confirr.,atio,n. Adepartmental enquiry shall be deemad
to have been initiated after the summary of allegations has
been served. It is further stated by the respondents that
in order to decide the confirmation of their official, .

ru^t..ons to tredo tae period of two years immediately
, the date of avail sbilit, cf permanent post as

vital period and the record of the officer in this vital

L
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period should determine his fo.o.ting.s for confirmation^.

In minor or major punishment or adverse awarddto
I

the officer during the vital period will be taken into

account for this purpose. A minor punishmant will have the

effect of postponing confirmation, for six months and a

major punishment or adverse A.C.R. for one year ^--dth effect

from the date, a permanent post becomes evailcible. Effect

of assessraent is consicered from the date of the default.

Accoj.ding to the respondents, a permanent post for the

applicant became available w.e.f. 20.11.1984. The

period from 20.11,1982 to 19.11.1984 was treated as vital

period during unich he vvas avvaroed two censures on 1.11.1933

for defaiilt dt. 11.5.1983 and 4.6.1983 respectively. He

was also given adverse remarks for the period from 1.4.1983

bo 31.3.1984» In view of the above punishment of censure

ana adverse remarks, tic confirmation of the applicant

v/as postponed for one year from the date of availability

of permanent post and as,such, the period from 20.11.1984

to 19.11.1985 was treated as probation'period, in hiscase

i-nd he was confirmed in his appointment w.e.f. 20.11.1985.
I

6. It is further stat0d that a cause notice dt. 21.9.83
for censure v,as Issued to the applicant as he failed to .srrest

ne Miss Benaml Sharma in case of FIR 128 dt. 11.5.1983 under

Section 4G6/420 IPC;. The sho„ cause notice was later confirmed

vide oi-der dt. 1.11.1983. Investigation of case-Fia 505

o
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dt. 4.6.1983 was given to one S.I. Chatter Singh and since

the applicant v.'as senior investigating officer, he failed to

exercise proper supervision on the investigation of 3.1.

for vvhich he was issued a show cause notice for censure

dt. 21.9,1983 vrhich was later on confirmed by order dt.1.11.83.

His appeal and revision petitions filed against these

orders \,',ere re-jected:.by Additional Commissioner of Police (CID)

and Commissioner of Police respectively. The applicant

was not governed by Punjab Police Rule 13.8 as mentioned

0 by the applicant.

7. The applicant v^as conveyed adverse remarks for

the period from 1.4.1983 to 4.1.1984 vide letter dt. 20.2.1985.

I ne said a.C.R. was recorded by importing officer on

15.11.1984 and revie'^ed by the reviewing officer on 15.2.1935.

The same was conveyed to the applicant against his receipt

on 28.2.1985. He maae a repre sentat^ion against the adverse

remarks on 25.3.1985 and on considering his repre sen!: at ion,

^ • '"'is name was removed from tht agreed' list of officers
from the doubtful integrity, but the .remaining adverse remarks

remained unchanged,

8. According to the respondents, the applicant has

no c ase .

9. Ihe applicant has filed the rejoinder and reiterated

the various averments pl'c aded in the application. It is

stated that under the provisions of Section 149 of the Delhi

I
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Police Act, 1973, the provisions of Punjab Police . ::'iule s, 1934

vjere continued to apply to the Delhi Police personnel,

deemed to have been made under the Delrii Police Act, 1978

till 10.5.1983 0 in this connection, the applicant/nas
1

filed cooy'of the gazette notification (Annexure-4 to the

i-ejoinder) inhere Rule 22 v/as inserted and all piovision^

contained in the Punjab Police Hule s related to promotion

and confirmation of employees v,.ere repealed subject to

the provisions contained in the proviso to sub sections(i)8.Cii')

of Section 14.9 of the D.elni Police, Act, 1978.

IG. We have heard 'the learned counsel at length. The

applicant has raised in this application three grievances

relating to his service matters. Firstly, he has assailed

his non confirmation from due date after completion of

probation period. The case of the applicant is that he •

was promoted as Inspector of Police v/.s.f. 25.1.1979 and

two years'
since he was placed "on probation for Z perioci, ha stood

automatical i.y confirmed w.e.f. 29.1.1981. Hoi^ever, the

applicant has been confirmed as 'inspector of Police v.'.s .f.

20.11.1985. According to the respondents, the confirmation

could have taken place only on the availability of

permanent vacancy in view of the provi^sions of i'jelhi Police
1980.

(Promotion and Confirmation) Rules, lule 18 of the said

Rules provide-that confirmation shall be strictly on the

basis ot seniority when permanent post becomas available.

L
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Ii- is not disputed that the permanent vacancy to ths

ac>r51 icant was available on 20.11.1984. Ho'Aever, since

the applicant v;as awarded ti^c censures on 1.11.1983 f^or

defajlt dt. 11.5.1983 and .4.6,1 983 respsctivelVj so he

vvos given adverse rem.arks for the period -from 1.4.19rs3 to

31.3,1984. Since the punishma:nt of censure and ad^/erse

remarks fell during the vital period, i.e., 2 years

before the availability of pernianent vacancy, so the •

confirmotion was postponed by the conpetent authority

tor one yajt too the date of a'/ailabllity of permanent

post. Tne applicant, however, contended that the puaishmant

awarded.to him on censure on 1.11.1933 cannot be sustained in

law. T[ie main objection to the punishment awarded to the

applicant is that he was not given an opportunity of personal

hearing a^d further one of the Sub I^specto.-s v.ho was =lso
cause notice and punished ...ith penalty of censure

is:-ue3 Sho,.;/ with him,for default of 4.6 .1983 "v.h ich arose

out of Investigation in FiM 505 dt. 4.6.1983 under Section

406/420 IPC of pt p"t'ci-o. so -ns coulu not have been

pwaxded the:punisiv,.ent vhen the said 3ub Inspector, Chattar
3xngh was exonerated in appeal by the Dpouty Commissioner
of Police. We have seen the various orfers of punishment
passed by Additional Commisicner of Police and Deputy'
commissioner of Police in appeal and Commissioner of Police
in revision by viUoh the punishment of censure has been
maintained. The case of the applicant is governed under

4
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Delhi Police (Punishment and Appeal )^ules, 1980. Rule 6

thereof lays down that the punishment of censur© shall
I

be called minor punishment and can be awarded after serving

a show cause notice giving reasonable time to thedefaulter

and considering the written reply as well as oral

deposition, if any. fpr yhich oppoTtunitv shall he

on request. In the present case, the applicant has

submitted his reply to the show cause^notice (Annexures i3 andftlC
dt. 6.10.1983. In this reply, the applicant has clearly stated
that he be permitted to appear and explain his position

in person. The grievance of the ^plicant is that he

has not been given a personal hearing and as such, there-
is a clear statutory violation of Rule 6(ii). The show
cause notice issued to toe applicant (Annexure-2) dt.'21.9.1983
by the Deputy Co^issioner of Police. so:» fault was found
with the ^pUcant in not discharging the duties in

investigating the case FIH 128 dt. 11.5.1563. and not
supervising properly the investigation pf m case No.505 of
4.6.1983, v^ich was handed over for investigation to S.I.,
Chatter Singh. «,-r„ally this Court cannot sit in ^peal "
over the various orders inflictingpunish^nt of censure on
the applicant, but at the san» ti„», the procedure prescribed
should have .een strictly follo.d as the ultimate punish.nt
is^ikely to affect the service career of the applicant.
The applicant being depri^^f-o^^hUX- hearin,.has
alegitimate grievance in as much as he could have in his own

• ajLl • * *
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way convince the disciplinary authority regarding b©n«fide

in investigating the case FIR No .128 of 1983, and in

properly supervising the investigation of the case FIR No .5C5

of 1983 which was being investigated by S.1., Chatter Singh.

In fact, the delay in the confirmation ©f the applicant
I

which shouldhave been normally w.e.f. November, 1984 has

been postponed for one year because of these censure

punishments. Since there is an irregularity of procedure

and the applicant has2]been afforded fullest opportunity

in explaining his case, both the censure punishments

cannot be maintained in view of the fact that the

applicant was not afforded proper opportunity of explaining

his case. Though the learned counsel for the applicant

argued that he shall not be governed by Delhi Police

{promotion and Confirmation) Rules, 1980, but it is not so.

These rules were framed ander Section 147 of Delhi Police

Act and v.ere published in the official Delhi Gazette on

29.12.1980 and shall be deemed to have been in force ©n that

particulsr date. The applicant was Inspector «rf Police

w.e.f. 25.1.1979 and had not conpleted tm years of probation

by 29.12.1980. As such, his confirmation has to be done

according to the Delhi Police (Promotion and C©nfirroati©n)

Rules, 1980. The applicant wants to take help ©f newly
added Rule 22 to the aforesaid ®rnfirmati©n rules by

notification dt. 10.5.1983 v^ere the pB.visions contained

in the Punjab Police Rules ..ere repealed, but that will
net help the appUc.nt because Rule 18 of the said Rules has

0 f •
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come into force vv.e ,f .29.12.1980. As such, theconf irmatien

of the applicant could have been on the availability

of permanent vacancy, i.e., from November, 1984, but

that has been deferred for one year because of "two

censure entries awarded te him before the date of

availability of -a permanent vacancy in November, 1984. The

appellate and revisional authority also, i.e., the

Additional Commissioner of Police and Commissioner of

Police did not allow him personal hearing, lthough he

desired the same in writing.

11. In view of the above facts, the order ©f punishment

awarded to the applicant by the disciplinary authority

by the order dt^. 1.11.1983 and the order of the appellate

authority dt. 26.7.1984 arrf order of the revisional authority

dt. 6.1.1986 in show cause notice issued regarding

investigation ©f FIR No.128 of 1983 are set aside and

similarly the punishment of censure dt. 1.11.1983 and the

order of the appellate authority dt. 26.7.1984 and thdt
\

of the revisional authority dt. 6.1.1986 an theshow cause

notice issued in BIR-case No .505 of 1983 are quashed and

set aside. Hoover, the prayer of the applicant regarding

the quashing of show cause notice dt. 21.9.1983 regarding

both the FIR case No .128 of 1983 and FIR case No .505 of 1983 is

' 4
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disallov^d. The resp©ndents, hovjever, shall be free t©

proceed vdth the show cause notice ©n the basis ©f the

reply furnished by the applicant t© this show cause

notice and after giving a personal hearing to the

applicant in both the cases, the disciplinary authority

shall pass the necessary orders and the applicant shall

be free to pursue the departmental remedy, if he is

dissatisfied with the orders of the disciplinary authority»

As a consequence of this, the deferimnt ©f the

confirmation ©f the applicant with effect from the date ©f

the availability of permanent vacancy, i.e., w.e.f, 20.11.1984

is also set aside. The confirmation of the applicant shall

be governed under Rule 18 ©f the Confirmation Rules

aforesaid ©f 1980. The pr..yer of the applicant that he stood

aatomatically confirmed with effect from conpleting the

peried @f tvi© years ®f probation, i.e., w.e.f. 29.1.1981 is

disallowed. The applicant can at the most be confirmed

in his appointment on the date ©f availability of the

permanent vacancy w.e.f. 20.11.1984 and that only v^hen he

IS cleared in both the departmental show cause notice

discussed above .

about the12» The applicant's second grievance is./.adve®se remarks

mhich vsere communicated to. him by the order dt. 26.2.1985

IjL
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(Annexure-i4). These adverse remarks were awarded t©

the applicant on 19.2.1985 by Additional Commissioner of
i

Police and pertained to the peri®d from 1.4.1983 t© 4.1.1984.

The applicant has preferred representation against these

adverse remarks and the appellate autholrity, Qeputy.
i

Commissioner of Police deleted the adverse remarks ordy

of

to the extent/prdering deletion from the A.C.R;* the name

©fthe applicant from the list of officers having doubtful

integrity. The Qeputy Commissioner of Police by

the order dt. 29.8.1985 (Annexure-lS) observed, "Name

ren©ved fix»m the aggrieved list of officers of doubtful
i . •

integrity vide No .127C38-91/CA viz.dt. 24.4.1985." The

third ; - ,
applicant has another/grievance also ttiat the Deputy

Commissioner of Police in the order has also mentioned

the period ©f adverse remarks from 1.4.1984 to 4.1.1985,

but it appears to be a typographical ^rror as the remark

related to the period from 1.4.1983 to 4.1.1984. The prayer

of the applicant, therefore, in this reject that this

remark relates to period from 1.4.1983 to 4.1.1984 is allowed.

i
Now regarding the rest of the adverse remarks, there are

general observations by Additional Gsmmissioner of Police

in which it is also mentioned that the conduct of

the applicant was censured in two defaults of 11.5.1983 and

4.6.1983 regarding two FIR Nos.128 of 1983 and 505 of 1983.
N

Since the applicant has already made a representation against

these adverse remarks and the punishment of censure awarded

• • •X^' • • •
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to the applicant in two eases of default has been quashed,

so the representation ©n the adverse remarks for the

aforesaid period from 1.4.1983 to 4.1.1984 shall be

disposed ©f afresh, it is because of this fact that tte
V

adverse remarks given to the applicant in the aforesaid

period is also linked with the censure punishment awarded

t© him,

13. In view of the above discussion, the application

is partly allowed and is disposed of as follows s-

(a) The punishnent of censure awarded to the applicant

on the show cause notice issued on the default

investigation ®f FIR Nos.l2B ©f 1983 and 505 of

1983 by the order dt. i.11.1983 and the appellate

and re visional orders passed on appeal against

these punishment orders by the Additional

Commissioner ©f Police and Commissioner of Police

are also set aside. However, it shal^ be ©pen t©

both
the respondents to consider the reply to^the

show cause notice dt. 21o9.1983 and decide that.

representation against this show cause notice after

affording the opportunity of personal hearingto the

applicant.
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(b) The representation against the adverse remarks

of the applicant for the peried from 1.4.1983 t©

, 4.1.1984 shall be decided afresh after the decision

on the show cause notice aforesaid as said in

para-(a) above.

(c) The matter ©f confirmat?ion ©f the applicant

shall be decided after the decision of the reply

to the show cause notice and the representation

against the adverse remarks as said in paras-{a) 8. (b)

above. In case, the applicant is not found fault with

on account of the show cause notice and the adverse

remarks awarded to him are ejqDunged, then in that

case, his case shall be considered by the respondents

for confirmation from the date of availability of

permanent vacancy fr©m 20.11.1984.

(d) The adverse remarks given to the applicant shall be

treated for the period from 1.4.1983 t© 4.1.1984 and

not from 1.4.1984 to 4.1.1985 as observed by the

Deputy Commissioner of Police in the ©ider dt, 29.8.198®

(Annexure-is).

(b) The respondents are directed t© finalise all these

matters of the applicant within a period of three months

from the date ©f receipt ©f this order and in case, the

applicant is not found fault with, he shall be given

O-
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due benefits ®f premotion etc. and in case, the

applicant is still aggrieved, he can come afresh

for redress of his grievances.

In the circumstances, the parties shall bear their ©wn

costs.

(J.P. - (S..P. MUKERJI)
MEWBER (J) VIGE-GHAiaiiaAN

,
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