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m-.. IN THE CENTRAL ADTI IN ISTRAT IWE TRIBUNAL
PRINCIPA: BENCH, NEW DELHI, [J/

OA.30/88. Date of Decision:21,05,199 3

Shri Ishwar Singh ^ Applicant

Uersus

Union of India & Ors, Respondents

CORAi^i

The Hon. O'lr. A.B, GORTHI., Fiember(A),

The Hon. Fir. C.3. ROY, Fiember(j).

Far the applicant Shri A.S. Greual, Counsel.

For the respondents Shri Uirendra l^lehta, Counsel,

3UDGEWENT

^(deliuered by Hon.Hember(3) Shri C.3.R0Y)

This application is filsd by the applicant under

Section 19 of the Administrative Tribunal Act, 1985, claiming

the follouing reliefs:- ' ^

1) To quash the order dated 27,2,86 (Annsxure-D)
aijarding the punishnient for the forfeiture of
2 years approved service of thfi applicant
having permanent effect entailing reduction
in his pay;

2) To quash the oroer dated 10,8,86 (Annexure-E)
rejecting the appeal of the applicant; and

3) Jo quash the order dated 1.1,87 (Annexure-F)
rejecting the reuision.petition of,the applicant^

2. The facts of the case, as per the version of the

applicant in the DA, are as follous:

The applicant, employed as a Constable with the

Delhi Police, was issued uith s Shou Cause notice, vids
and involved in an

Annexure-A, in as much, ss that he misused the Government car/
• t • 2 • e »
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unuanted act uith malafide' intention that constitute

gross misconduct and unoecoming of a Govt. servant, in

violation of Rule 2(1) 3('iii) of CC3(CCa) Rules, 1964«

The applicant claims to. have produced 'a cogent and plausible

defence evidence but the' same uas ioncrea by the enquiry

officer and the punishing authority, oased on the find

ings of the Enquiry Officerj issued a shou Cause notice

e
dated 16,12<.85 (Annexure) to the .applicant proposing the

above said punishment. The applicant further claims that

his explanation uias not consioered properly and the said

punishment uas awarded, as per Annexure 0), The applicant's

appeal against the punishment order uas rejected by Annsxure E

without assigning any reason and his revision petition also

met with the same fate vide AnnexLjrThe applicant alleges

that the Enquiry Officer did not conduct the departmental

enquiry in a fair and impartial manner, he uas not supplied

uith the copy of the preliminary enquiry r&port and other

relevant documents to enaole him to cross examinB the piJs,

that the departmental adtion could not have oeen

initiated without prior approval of the AGP(ft), Delhi and

that he committed no misconduct but only took the car to

take dinner, that uas misunderstood oy the police witnesses.

St The applicant further alleges that the three punish

ments awarded to him are against and in violation of thfe

provisions contained in Section 21 of the Delhi police Act

and Rule 27(c) ofvthe Delhi police (Pun isfiment & Appeal)

Rules, 1980, putting hirn in financial difficulty, and hence

this application.
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4-* The respondents have filed a counter reply denying ths

allegations made by the applicant in the DA and reiterating

the points made in the Annexuras 3, C & 0 and claiming that

the Said punish.ments uere rightly awarded after considering

all the rels.ui^nt factors. They further claim that the pre,

liminary enquiry is only a fact finding enquiry, same does

not form part of the regular deparmental enquiry and as such

he is not entitled to get a copy of the same. They aver

that the charges uere correctly framed, the applicant uas

given full opportunity to defend himself at every stags and

the punishment uas decided by the disciplinary authority

under Rule 8(d) of Delhi police (punishment & Appeal) Rules,

1980, uhich is justified keeping in view the gravity of his

misconduct® In vieu of this, the applicant is not entitled

to any relief and therefore the applicable is liable to be

d ism issBG,

5- The applicant has filed a rejoincier more or lass reite

rating the same points as mentioned in OA and that the

applicant uas not afforded ample ppportunity to defend

himself and the departmental enquiry was conducted in vio

lation of Rule 15(1)5 15(2) and 16 of the Delhi police

(punishment & Appeal) Rules,^ 1500 .
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6. ye haue heard the learned counsel for the applicant

Shri A.S.Greual, aoc/ the learned counsel for the respon-

d'ents Shri Uirendra. l^eht a, and perused the records of

the applicant produced by the respondents.

7. The three points raised in this case are that no

preliminary enquiry report uas given to the applicant

and sanction aS required under Rule 15(2) of the Delhi

police (punishment & Appeal) Rules, 1980 uas not obtained

and no speaking orders uere passed by the disciplinary

authority, nor the appellate authority nor the revieu-

ing authority and the enquiry officer took the role

of the prosecutor thereby violating the principles

of natural justice.-

9. ye will first deal with Rule 15(2) uiith reference

to non-obtaining of the approval of the Addl, Commiss

ioner of police. Rule 15(2) reads as under;

"(2) In cases in uhich a prelijninary enquiry^
' discloses the coiiimission of a congizable ofvence-.

by a police officer of subordinate rank in his
official relations uith the public, deptl.
enquiry shall be ordered after obtaining prior
approval of the Addl. Comraissioner of police
concernBd as to uhether a criminal oase should
be registered and investigated or a deptl.
enquiry should be held,"

Section 2(c) of the Cbdeiof Criminal ProceduBre, 1973 -
\

defines .^^.oorgnizable offence'l " as under}

(c) "Coonizable offence" means an offence for
which, and "cognizable case" means a case xn
uthich, a police officer mayi in accordance uith
the First Schedule or under any other lau ror ^
the time being in force., arrest without warrant.
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Here this case is not a cognizable one, Thereforej permis'

sion of the Additional Commissioner of jolice for regular

enquiry against the applicant is not therefore necessary.
/

In view of this, ue do not accept tha contention of the

applicant's c oun sal „ *

5^ Coming to the next point that the enquiry officer

took the role of prosecutor and put questions can not be

accepted becausss the enquiry officer, who is conducting

the enquiry,- is always entitled to put questions to

elicit information from the witnesses in order to

a

come to/conclusion in Case such questions are omittad. to

put by the presenting Officer or otheruise. Therefore,

ue overrule this objection by the applicant's counsel.

10. Nou coming to the last point of non-subm ission of'

preliminary enquiry report and uialation of principles

of natural justice^ no reasoned orders uere given by the

disciplinary authority, appellate authority or the reuiey-

ing authority, ue find from the counter that' the respon

dents hav/e stated that the preliminary enquiry is only a

fact finding enquiry and the same does not form part of

a regular enquiry. it uas not relied upon in the depart

mental enquiry, the applicant is not entitled to the same.

In para 15(1) of Qelhi Police (punishment h. Appeal)

Rules, 19B0, it is stated that;

A preliminary enquiry is a fact finding enquiry.
Its purpose is (i) is to/establish the nature of
default and identify of de faulter( s) ^ (ii) to
collect prosecution evidence, (iii) to judge
quantum of default and (iu) to brino relevant
documents on record to facilitate a^rsgular
departmental enquiry. In cases where specific
information covering the above mentioned points
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exists a preliminary enquiry need not be held
and Departments! Enquiry may .be ordered by the
disciplinary authority straight suay,.;In'all
other casBS a preliminary enquiry shell normally
preceed s departmental enquiry

It is no doubt clear from the above that the

preliminary enquiry report forms part of the very foundation

of the regular departmental enquiry. If, in a preliminary

enquiry, no case is disclosed, the case uill be closed

and there neefi not be any regular enquiry, but in case of'

any disclosure of any sort, regular^ enquiry uill be.

ordered. So, it assumes enormous importance in structuring

a regular enquiry,

In the parlance of the criminal jurisprudence,

whenever a charge sheet is issued to the accused, all the

documents relied upon by the prosecution and the

statements of uitnesses, panchnsmas and other relevant

material on which prosecution relies on, to prove the

case against the acajsed are given to him„ If the

accused officer is in possession of the •preliminary

enquiry report, he uill have the full opportunity to

examine the case against him and formulate his defence

and cross examine the uitnesses effectively. If the

preliminary enquiry report is not givenwhether it is

followed in the regular enquiry report or not^ whether

it is asked for, cr not, a serious prejudice is caused

to the applicant by denying it, which is uiolative of

principles of natural justice^ in our opinion.

• > • 7 9 • •
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In this connection^ extracts from the ietter No.

5368 -649 3/CR-III dated 1,5,80 issuGd by the OCp/i-iQ(I)/ '

Delhi is reproduced belou;

'^(ii) The officer uiho had conducted the prelimi
nary enquiry uas cited and examined as PUy but a
copy of his preliminary enquiry report uas not
furnished by the Enquiry Officer to the defaulter'
giuing him an opportunity to cross examine the
witness. This has affected proper cross exami
nation of such uitness and goes against the prin-
"ciplas of natural justice vitiating the
departmental enquiry abinitio. Copy of pre4.imi-
nary enquiry report in such Cases should have
been supplied suo-moto at the initial stage
along with the summai'y of allegations euen if
no specific raquest 'is made oy the defaulter'*

15- Therefore it is clear that if a preliminary enquiry
•ii

is not furnished to the charged officer, whether ha

requests or not, it (^oes against the principles of

natural justice ana effective cross examination can

not be donee

16. Besides,. in TA No,.370/8 6 of ODC 18 68/84, the

Cuttack Bench of the Tribunal' held thatj

(ii), preliminary Enqu iry Reportj supply copy
of-Applicant wanted the preliminary enquiry
report and evidence collected against him-
refused - alleges denial of reasonable oppor-

^ tunity ~ Held the refusal to give preliminary
Enquiry report uas a denial of Reasonable
Opportunity - penalty set aside.

The above judgement uas relied upon ATR 195 SjJZ) 3C

185=198 6(2) SL3 279('SC) (Ka'shinath Qikshita Us. UOI)

and 1975 3CC(L&3) 18• (State of Punjab Us. Bhagat Ram)

uherain their Lordships held*

When a Govt. servant, is facing a disciplinary
proceeding, he is entitled to be afforded a
reasonable opportunity to meet the charges
against him in an effective manner. And no one
facing a departmental enquiry Can effectively
meet the changes unless the copies of the rele
vant documents and statements to be used against
him are made available to him. In absence *
of such copies, hou Can the concerned
employee prepare his defence, cross-examine
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the ujitnesses, and point out the inconsistancies
uith a uieu to show that the allegations ate
incredible? ^ It is dif-ficult to comprehence why
the disciplinary authority assumed an intransigent
posture and refused to furnish the copies not-
uiithstand ing the specific request made ay the
appellant in this Dehalf"

his Lordship further observed?
•-."Tlliffl disciplinary authority Gave an

, opportunity to the appellant to inspect the
dacuments and take notes. But even in this
connection the reasonadle request of the
appellant to have the relevant portions of
the documents extracted uith the help of his
stenographer uas refused. He uas tcld to make
such notes himself as he could"

The Hon'ble Suprame Court has quashed the order of

punishment imposeu an Kashinath Qikshita because of

^ non-cornpliance of the requirements for compliance

of principles of natural justice. In the case of

Bhagat Ram, preliminary report prepared by the Vigi

lance Department uas not supplied to the delinquent

officer at the stage of filing of his written state- '

ment that has caused prejudice to him®

^7, It is therefore clear from the above observations,

that the p£ report plays an important aspect and denial

of it is certainly a matter of causP^ing great prejudice

to the applicant. It is, thus, seen that a serious

prejudice is caused to the applicant and also resulted

in violation of natural justice by not giving him

the p£ report,.

IS. Ue have seen the orders of the disciplinary

authorityj appellate authority and reviewing authority,

enquiry rjsports and the departmental files. Appellate

oroer (flnnexure £) simply narrates the story in paras

1,2 and 3 and it is stated in par a 4 that ''I have

examined their appeals and the record of pE and deptl.

enquiry minutely" and has given his conclusion.
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•^9- Therefore, it is not only not based on proper

reasoning but also seems to have been influenced

by the F£ F^eport. It also does not appear to be .

a reasoned order«

2.0. ye haue seen the records of the applicant

bjhich shous that he has got commendation cards on

' more than 1Q0 occasions in recognition of his

good work, high ]?;^.sensB of responsibility and

^ devotion to duty, and subsBquently got promotion.

Also some of his ACRs contain •outstanding* gracing.

21- In the conspectus of the aboue facts and

circumstances of the case, ue qUash the orders

of the disciplinary authority, appellate -authority

and reuieuing authority st Annsxures D, £ & F»

Lie giwe liberty to the .Respondents to conduct a

fresh enquiry if they so chooaefc from the stage

^ of preliminary enquiry report, in accordance
with our above oosoruations and as per Hules®

22. The petition is allowed with no orders as to

c OSto ,

J-79<

(C../, KQy\ / . Ta.B, Gorilhi)
Flember (3) / ^ Member (a)
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