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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
| "NEW DELHI
0.A. No. 30/88
T.A. No. - _ 15
"DATE OF DECISION_21-5-1993
Shri Ishuwar 3Singh . ' Petitioner
% ghri A.S. Graual | Advocate for the Petitioner(s)
Versus
Union of India & Others Respondent
' Shri Virendra Mehta, Advocate for the Respondent(s)
.
.
' CORAM
.a% The Hon’ble Mr. A .5 » GURTHI, MEMGER(A)
3 The Hon’ble Mr. €.J. ROY, MEMSER{J) , \
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IN THE CENTRAL ADMINISTHATIVE TRIBUNAL (@
PRINCIPA: BENCH, NEW DELHI,

A.30/88, Date of Decision:21.05.1993
Shri Ishwar Singh ) Applicant
| Versus
Unian of India & Ufs, Respondents
CORAM;

The Hon. Mr, A,B. GORTHI, Member{A4).

The Hen, Mr, C,3, ROY, Member{l),

For the apnlicant Shri A,%. Grewal, Counsel.,

For the respondents Shri Virendra Mehtz, Counsel,

JUDGEMENT

/

‘{deliverad by Han.Member(J) Shri C.3.ROY)

This applicatidn is filed by the applicant under
Section 19 of the Administrative Tribunal Act, 1985, claiming

the follopuing reliefsi- . ’

1} To quash the order dated 27.2,86 (Annexure-D)
ayarding the punishment for the forfeiture of
2 years approved sesrvice of the applicant
having permanent effect entailing reduction
in his pay;

2) To cuash the order dated 18.8.86 (Annexure-£}
rejecting the appeal of the applicant; and

3)  To gussh the order deted 1.1.87 (Annexuve»F\
reﬁectzng the revision DDtLL10ﬁ of , the applicant.
2 The fescts of the case, as per the versicn of the
applicanf in the BA, are as follows:
The applicant, emploved as a Constable with the
Delni Dollce, was lqsued with & Show Cause notice, vide
and invelved in an

Annexure~A, in as much, =2s that he misused the Govermment car/
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unuanted act with malafide intehticn that constitute
gross misconduct and unoecoming of z Govt. servant. in
violation of Rule 3(1) 3('i1ii) of CCS(CCA) Rules, 1964;
The applicant cleims to. have produced 'a cogent and plausible
degence evidence but the:samaAuas ignored by the enqguiry
officer and éhe punishing authority, based on the find-
ings of the Enquiry Gfficer, is;ued a show cause notice

| c
’dated 16.12.85 (Annexure) to the applicant proposing the
above said punishmeht, The applicant further claims that
his explanation was not copsidered properly and the sa;d
punishment ;as auafded, as per Anne%ure D). The applicant's
appeal against the punishment Drdér Was rejected by Annexure £
without assigning any reason and .i%‘revision petition also
met with the same fate vide Annexure<F, The applicant alleges

e

that the Enguiry UFFiEer did not COndﬁct the depar%m@ntal .
enguiry in a,Fair and impartizl manner, he was not supplied
with the copy of the preliminary enquiry report and other
relevant documents to encole him to cross examine the Pus,
that tne departmentsl action ﬁould &%Ka nct have been
initiated without prior approval of the ACH(R), Delhi and

that he committed no misconduct but only took the car to

m

fake dinner, that was misunderstood by the police witnesses.
3. The applicant further zlleges that the three gunisﬁ*
mehts auwarded to him_ai’B againsti aﬂa in violation of thé
provisions contained in Section 21 of the Delhiypolice Act
and Rule 27(c) DF\t68 Delhi police (Punisnment & Appeal)
Rules, 1980, putting him in financigl difiicultyy and hence

this application.
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4. The respondents have filed a counter reply denying the
allegations made by the applicant in the UA and reiterating
the points made in the Annexures 3, C &70 and claiming that
the said punishmenfs were Tightly awarded after considering
all the relevant factors. They further claim that the pre.
liminary enqguiry is only a fact finding enguiry, same does
not form part of the regular deparmental snquiry and as such
he is not entitled to get a copy of the same. They aver
that the Charées were correctly framed, the applicant uas
civen full opportunity to defend himself at evéry stage and
th? punishment was decided by the disciplinaryAauthUrity

under Rule B{d) of Delhi Folice (punisiment & aAppeal) Rul

O

Sy
1980, which is justified keeping in view the gravity of his
misconduct. In view of this, the applicant is not entitled
to any relief and therefore the applicable is liable to be

dismissece

5. The apﬁliCant has filed & rejoinuer more or legs reite~
fating the same points as mentioned in OA and that the
applicant ues‘not afforded ample ppportunity to defend
himself and the degartmental enquiry was conducted in vio-
lztion of Rule 15{1), 15(2} and 16 of the Delhi police

(punishkment & Appeal) Rules, 1980.



€. We have hssrd the learned counsel for the appiiQant
shri A.S.Grewal, and the learned counsel for the respon=

dents Shri virendra Mehta, and perused the records of

the applicant produced by the respondents.

7. The three points Talsed in this case are that no

preliminary enguiry repoTt was given to the appiicant
‘and sanction as réquired under Rule 15{2) of the Delhi
police (Punishment & Appeal) Rules, 1980 was not obtainéd
and no speaking orders were passed by the disciplinary
authority, nor the appellate euthorify nor the revieu-
ing authority and the enguiry officer tock the role

of the prosecutor thereby violating the principles

of natural justice.:

8, We will first deél with Rule 15(2)luith reference
'to non-obtaining of the approval of the AdGl. Eommiss~—
jonér of. police. Rule 15{(2) reads as under;

. W2) In cases In which a preliminary enguiry
. discloses the commission of a congizable offemce. .
by a police officer of subord inate . rank in his
oFficial relations with the public, deptl.
enquiry shall pe ordersd after obtaining prior
approval of the Addl. Commissicner of Folice
concerned as to whether a criminal case should
be registered and investigated or a deptl.
encu ity should be held
‘Sqé;ion 2(c) of the Code of Cziminal Procedurxe, 1973 ...=
~N
defines "cognizable offence® .- as under;

(c) "Cognizasle offence’ means an offence for
which, and "cognizable case" means a Case in
which, a police officer may, in accordance with
the First Schedule or under any other law for

. - "
the time being in force, arrest without uwarrant.
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Here this Case 1s not 'a cognizable one. Therefore, permis-

sion of the Additional Commicssicner of :olice For reguler
enquiry against the applicant is not tharefore Nnecessary.
In view of this, we do not attept the contention of the

applicant!s counsel,

9. Coming to the next point that the enguiry officer
took the role of pﬁoseéutorAand put guestions can not be
acceépted because the enpuiry officer, uﬁo is conducting
the enquiry,1is aluays entitled to put questions to
elicit infomation from the witnesses in order to
.

come to/Conclusion in case such guestions are omitted. to
be put by the Presenting Officer cr otherwise. Therefore,
WE ovefrule'this objection byrthe applicant's counsel,

. . : .
10. Now coming to the last point of non-submission of
preliminary enquiry report and violation of principles
of natural justice, no reasoned grdersAuere given by the
disciplinary authority, appellate authority or-the'revieun
ing authority, we find from ithe counter that the respon-
dents have stated that the preliminary enguiry is only a
Fact finding enquiry and the same does not form part of
a regular enquiry. It was not relied uﬁon ;n the depart-
mentél enguiry, the applicant is not entitled to the same.
M. In para 15(1) o% Uelhi folice (pPunishment & Appeal)
Rules, 1980, it is stated that:

"a preliminary enguiry is a fact Finding enquiry,
Its purpose is (i) is to establish the nature of
default and identify of defaulter(s), (ii) to
collect prosecution evidence, (iii) to judge
guantum of default and (iv) to bring relevant
documents on record to facilitate a ragular
departmental enquiry. In cases where specific
information covering the above ment ioned points
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exlsts e preliminary enguiry need not be held
and Uepartmentsl Enguiry mey be ordered by the
disciplinary authority straight away.. In all
'othep Cases a preliminary enquiry shall normally
preceed a departmsntal encuiry,®

12, It is no doubt clear from the zbave that the

preliminéry enquiry report forms part of the very foundation

_GF-the reguler departmental enquiry, If, in a preliminary

enquiry, no case is disclosed, the cese will be closed

and there need not be zny reguler enquiry, but in cazse of
any disclosure of any sort, regulsr enguiry will he
nfderad, So, it assumes enormous imoortance in structuring

a regular enquiry,

13, - In the parlance of the criminal jgrigprudence,
uhenever a cherge sheet is issued to the accused, all the
documents reiied uptn by the prosecution and the -
statements of witnesses, panchnamaé and other relevant

material on which prosecution relies on, to prove the

-case against the acmused are given to him. IF the

accused officer is in possession of the-preliminary
enquiry report, he will have thé full opportunity to
examine the czse against Eim and faormulate his defange~'
and cross examine the witnesses effectively, If the
preliminary enguiry report is naot given, yhether it is
followed in the regular enquiry report or not, yhether
it is asked for, cr not, a serious prejudice is caused

to the applicant by denying it, which is violative of

principles of natural justice, in our opinion,

0807005
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In this connection, extrscts from the letter No.

6368 ~6493/CR~111 dated 1.5.60 issued by the OCR/Ha(1)/ a
Delhi is reproduced belous

®(ii) The officer who had conducted the prelimi-

.Naly enguiry was cited and examimed as FuW, but a
copy of his preliminary enquiry report was not
furnished by the Encuiry Ufficer to the defaulter
giving him an opportunity to cross examine the
witness. This has affected proper Crogg 8 xami-
nation of such witness and goes against the prin-
‘ciples of natural justice vitiating the
departmentsl enguiry abinitio. [Copy of prelimi-
naly enguiry report in such cases should have
been sunplied suc-~moto at the initial stage
alonguith the summary of allegations even if
no specific ressuest is mede oy the defaultert

Therefore it is clear that if a preliminary snguiry
o uiry

is not furnished to the charged officer, uwhether he

recuests or not, it g@oes against the principles of

natural justice anc effective cross examinat ion cam

not be done.

169

Besides, in TA No.370/86 of O3C 16568/84, the

Cuttack Bench of theé Tribunal held that s

(ii) preliminary Znquiry Report, supply copy
of-Applicant wanted the preliminary enguiry
report and svidence collected against him-
refused = alleges denizl of reasoneble cppor-
tunity = Held the refusal to give Preliminary
Enguiry report was a denial of Reasonable
Opportunity - Penalty sst aside.

The above judgement uas.relied'ﬁpon ATR 1986§2)sC

186=1986(2) SLI 279(5C) (Kashinath Dikshita Us. UGI)

and 1975 SCC(L&S) 18. (State of Punjab Vs. Bhagat Ram)

wherein their Lordships held:

®hen a Govt. servant is facing a disciplinary
_proceeding, he is entitleo to pe afforded a
Teagsonable opportunity to meet the charges
against him in an effective manner. and no one
facing a departmental encguiry can effectively
meet the charges unless the copies of the rele~
vant documents and statements to be used agzinst
him are made available to him. In absence
of such copies, how can the concerned
employee prepare his defence, c ross—examins

Vo
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the witpesses, and point out the inconsistencies
with a view to show that the allsgations are
incredible? It is difficult to comprehence why
the disciplinary authority assumed an intransigent
posture and refused to furnish the copies not-
withstanding the specific request made oy the
appellant in this oehalft
his Lordship Furthartobserved:“
© . ="Thme disciplinary authority Gaveé an
.Opportunity to the appellant to inspect the
documents and take notes, Sut even in this
connection the reasonadle reguest of the
appallant to have the relevant portions of
the documents extracted with the help of his
‘stenogrepher was refused. He was told to make
such nectes himself as he could?

The Hon'ble Supreme Court has guashed the order of
punishment imposed on Kashinath Dikshita because of
&« . non-compliance aof the r8quiram§nts for compliance
of principles of natu?al justice. In the case of
Bhagat H;m, prelihinary Teport prepare€d py the Vigi-
lance DEpartmeﬁt was not supplied to the delinguent
officer at the stage of Filing of his uritten statee
ment that has caused prejudice to him.
17. It is therefore clear from the above abservations,
that the EE report plays ' en important aSpBCt’anq denial
" of it is certainiy a matter of causMing great prejudice
to the applicant. It is, thus, seen thatf é seriocus
brejudicé is caused to the applicant and alsc résulted
in vielzticn of natural justice by not giving him

N

the PE repart,.

18. We have ssen the orders of the disciplinary

authority, appellate authority and revieuiqg authority,
enguiry reports and the departmental files., Appellate
oroer (Annexura £) simply narrates the story in paras

1,2 and 3 and it is stated in pa¥a & that *I have

examined their appeals and the record of pE and deptl. g,

enguiry minutely" and has given his conclusion.
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19. Therefere, it is not aonly not based on proper

Teasoning but also seems toc have been infiuencEd

by the FE Report. It azlso does not appear to be

a Tegsoned order.

20. We have seen the records of the aﬁplicant
which shows that he has got commendztion cards on
more than 100 occasions in recogqition of his

good york, high m&sense of TESpOnSibility and
dertion>to duty,land éUbéEqUEntly oot prOmOtion;
Alsc some of his ACRs contain 'outstznding! grading.

21.  In the conspectus of the above facts and
circumstances of thé case, we guash the crders
of the disciplinary authority, appellate authority
and reuieuingléuthority at Annexures B, £ & Fe

e give liberty to the ﬁeSpondentsto conduct a

. fresn enquiry if they so chooseg from the stage

of preliminary enquiry report, in accordance

. . \
with our above coservations and as per Rules,

22. The petition is allowed with no orders as to

COSTLS.
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