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) S/Shri

1) PH DA - - (
280/88 UQNQ J{\HUJ\“ UOUOL.O’ NQRLY
WITH
OA 2459/88 V. SATYA MURTHI Ua0.1,M/0 RAILWAYS
DA 1418/88 K.L. SETHI UsDola,y,M/0 RAILUAYS
CA 1002/88 R.K. GARG Us.B.l.,M/0 RATLWAYS
BA 997/88 RESHAM SINGH Uelala,M/o RAILWAYS
0OA 1049/88 RAMESH CHAND UeUalopGaMMNAAILWAYS
OA 2458/88 T.SIVARAMAKRISHNA UaCole,M/0 RAILUAYS

MURTHY
OA 9B7/88 KAJ KARAN SINGH UeDolo,M/0 RAILWAYS
0A 1077/88 Y.L. DOGRA UeOolo,M/0 RAILUAYS
OA 1022/88 R.K. GUPTA UeOolo,M/0 RAILWAYS
‘BA  1060/88 A.P. NARANG UeBOelay GolMay NaRLY.
0A 978/89 N.N. SEETHARAM UoleIs M/0 RAILWAYS
BHATT

OA 1431/88 M.D. KHATTAR UeOolay, M/0 RAILWAYS
0A 1061/88 G.lL. KAKKAR UeOole,M/D RAILWAYS
OA  991/88 S.P. SAREEN U.0.1., M/0 RAILWAYS
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K.K. PATEL &
Ms. Majula Gupta
for IRCON,

CORAM

The Hon'ble M. Justice Ram Pal Singh,

Vice Chairman (3}

The Hon'oble Mr. I.P. Gupta, Member {(A)

SN
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0.A. 1005/88 I1.S. AGGARWAL VS. UJI, M/0 KAILWAYS
C.a. 1006/88 M.Bo.L. JUSHI VS. UBI, M/0 RAILUAYS
0.A. 988/88 J.C. NARANG VE. UBL, M/0 RAILWAYS
0.A. 1059/88 HANUMAN PASAD PURODHIT ys. UGI, M/0 RAILWAYS
0.A. 1032/B8 WN.K. MUKHERJEE VSs UUI, M/0 RAILWAYS
U.a. 1030/88 PHEM NATH HIRDI US U0, M/0 RAILWAYS
B.A. 1071/88 BALBIR SINGH MAHENDI= \ o UOL, /0 RAILWAYS
RATTA
0.A. 2458/88 HANSRAJ CHOUOUHARY V3. UCL, M/0C RAILUAYS
0.8, 2457/88 K.K. SHARMA V5. UOI, M/D RAILWAYS
U.A. 2460/88 K. GOVINDARM US. UGI, M/0 RAILWAYS
0.A. 1446/88 S. JAYARAFAN VS. UOI, M/0 RAILWAYS-
SHK1 Y. PRABHAKAR RAQ «» Counsel for all the
SHRI ROMSESH GAUTAM APPLICANTS
SHRI I.C. SUDHIR
SHRI S.N. SIKKA re Leunspb for all the
M/S. A.K. SINGLA & CO. | .

1. Wwhether Reporters of lecal papers may be

allowed to see the judgment?

V2. To be referred to the Reperter or not? \4v1§>1

JUDGMENT

€97 o OB O AW B <P TH € CN TH AT 28 BB SO

'/~ DELIVERED BY HON'SLE SHRI 1.P. GUPTA, MEMBER (A)_7
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The aforesaid OAs are being diQEOSed of by
this common order since the issues raised in them
are similar in na?ure; The applicants joined
Indian Railways and'uorkgd in the Raianyg-in
different capacitiss. The Government of India
established a Publi; Sector Undertéking qalled
Indign'Railuay Construction Cohbany Limited (IRCON).
The applicants uere.deputed'Frﬁm.the Railways to

IRCON, The deputation was for a specified périod.

‘Later, the Undertaking (IRCON) decided to consider

absorption of deputationists in the Undertaking

itself. The applicants were asked to give their

options for getting absorbed. The apnlicants gave

i

the options. 1In most PF the cases seeking of options
was done pridr to the expiry of the period of deputa- -
tion but thérebarelaISO some cases suchAas.that of
Prem Nath Birdi / 0.A. No; 1030/887 where the option
was asked after the expiry éf.the period of ;eputation.

After having given the option to get absorbed from a

. . ' \
particular date, the applicants later revised their

’

options in regard to permanent absorption once or

more than once. Such changes were made with a vieu
¢ |
004'



to claiming enhanczd pensionary benefits in terms

of.the_recommandations of the Fourth Pay Commission

" duly accepted by the Government of India.

2.- The contention of the Learnmed Counssl of
the applicants is that chénge of option regarding
date of absorption could be made any time befere

acceptance and in any case the letter of the Railway

Authorities conveying their approval to the accgep-

tance of the resignations of the applicants conse~

quent upon their permanent absorptions in IRCON

could not have a retrospective effect. It is seen

that after the approval to the acceptance of resig-

‘nations by the Railway Authorities from retrospective

date. IRCON issusd an Office Order deeming the appli-

7
&‘\

cants to have retired from railway service from re-

" trospective dates aé given in the communications of

the railway authorities and permanently absorbing

1

the agpligants iﬁ IRCON in public interest F;0m re-
troépective‘dates. |
3. 'ﬂ? reliefs sought are =

(i)  Issue of.direction to the respondents

to absorb the applicants from the date

of issuance of the sanction of the

Government,
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(ii) Declaration that the applieants be
entitlad to be absorbed from ths
date of issuance of the sanction
by the/GoVernment.

(iii) 1Issue of direction that the lisns af‘

the applicants in the Railways could

not be terminated uithodt resignatibns.

4, The Learned Counsel for the applicants conten-=
ded that by the very nature of things the exercise of
option. by an employee was only an offer of ﬁis service
to be absorbed under the said undertaking in public
interegt. The Government cannot forcs retrospective
absorption. The applicants bhave every right to rssile
from the offer which they had given. The Government
could not accept the offer from retrospectiue date

to the detriment of the smployees.

Se The Learnad Counsel for the respondents contended

Vi '

that IRCON was a Public Sector Undertaking and di
! N .
not come under the purview of the Tribunal. The absorp-

tion was to be made by IRCON and no direction as such

could be given to IRCON to absorb the applicants from

 specified dates,r Nor can such a direction be issued



/

by the Tribunal‘to the effect that the applicante

are entitled for abeorption by IRCON from a date

to be indicated.

6e | While the above pleas were not disputed by

the Learnsd Counsel for theg applicants, he contended

that the lien of the applicants could no£ be termi-

nated by the railway authorities until thgy had

acquired lien in IRCON, IRCON ccu;d issue the order

for absorption only after receipt of approval from

the railway authorities to the-accsptance of resig-

naticns or’retirements of the applicants and such

accsptance cannot be given a retrospective effect

to the detriment of applicants, Therefore, the

Learned Counsel had arqued that his case was against

the railway authorities under uﬁom their lien could

not be terminated retrospective}y.

7. The Learned Counsel for the respondents brought

out that the applicants with a view to fulfilling

their personal imterest and claiming enhanceipensionary

benefits in terms of the recommendations of the Fourth
option

Pay Commissipn kept on changing thé4date of permanent

absorption by IREON. though they had giver in the first .
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instance their clear opticn for absarption from a
specified date. He also said that ﬁption once ex=
ercised could not be changed and was Final. In
this connection he quoted rule 117(132) o}-IREN (Uol.;)
(Revised €dition = 1989) but we must say at this stage
itéglf that the rule is not relevant in the present
-cases because that rule relateg to fixation of pay

of Ex-Combatant Clerk. The other rule guoted viz.2023(7)of
IREM(Vol,II) is also not relevant as that relates to exer=
cise of option for drawal of pay on deputation,

8 The Learned Counsel for the respondants further

argued that the Railuay Board had clarified that per-
manent abscorption of railway employees in IRCON would
continue to be effective from the date of completion
of three yeard deputation period unless competent autho=
. .
rities approval was obtained for extension of deputa-
tion period as per the existing poliCy.,:In this
connection they invited attention to the Mipistry of
Finance's letter dated 22nd September, 1972 some
extracts of which are reproduced below &=
" The undersigned is directsd to invite the
attention of the administrative Ministries/
Bgpartments toc the orders issusd by the Bureau
‘of Public Enterprises from time tc time, stipu-
lating time limits for exercise of option between
reversion to the parent cadre and absorption in the
concerned emterprise, by the dsputationists

from the Govt. services to various public emnter-

prises. As the Ministries are aware, the time-
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limits- for exercise of option have been
prescribed on the basis of the decision
taken at the highest level. It is, there-
fore, imperditive that the option orders are
.implemented most strictly, and requests
for extension of deputation beyond the pres-
cribed limit under the orders, as a rule,
~ turned doun by the administrative Ministries.”

9, The Railway Authorities had also by their letters

‘dated SDth‘July, 1985 and 10th September, 1985 made

it clear to IRCON that they would be unable to agree

to the extensidn of deputation of railway staff. The
. ' - p

employees should either be absorbed permanently in
IRCON on completion of three years deputation peried

. 1]
with IRCON against 30 per cent of core posts or returnsd
to their réiluay.departments in exchange of new
employees who should be deputed now for a period of
thfée years only, In the letter of 10th September,
1985 it was also added that in case an employes was
not willing to get himself absorbed in IRCCN from
the date of completion of three years' deputation
period, he should be repatriated tc the Railways'
immediately and the question of regularisation of
the exceés period of deputation uould‘be taken up

\
suitably with the Department of Personnel. The

..9
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Learned ngnsel for the respondents, ﬁherefofe said
that the applicants uere fully aware of the fact
that they u?uld be absorbed ?n gompletion of dapu=-
tation ﬁeriod of threg years and they had tendered
their unconditional options for permanent absorpéion
from a specified date and such dates could not be.
altered. What the railway autho;ities did was only
to convey aporoval to the acceptance of the resigna-
tions from the dates for which the options had been
given. Therefore the retrospectivity was with ref-
erence to the options ef the applicants.

10. °~ The short point involved in this case is
shether the letter of the railuay authoritiés
accqrding approval to the acceptancs of resigna-
-tions-of the applicants or their retirement could

according ‘te the date of first optior
be done from retrospective date/notaithsﬁandingthe fact

that : ‘ /
ithe options given by the applicants .were later .

such changes were
changed by them once or more than once but/before

the date of according of approval by the railuay

authoritiss.

10, The Learned Counsel for the respondents.

cited the case of J. Sharav/s Union 6f Indis
{

..10
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and Others / 0.A.No.364/86_7 in a siﬁil%ricaée&
relating to another Pgblic Séctor Under taking
namely Raii India Technical and Egonomic Services
Limited (RITES). It was observed therein that the
order relating to the absorption of the petitioners
would be operative ia its own course from the Qate
on which it was issued. It was purely an adminis—
* trative order,and cquld not operate retrospectively

to the prejudics/detriment of the petitioner who

 must be deemeq to have been continued on deputation
uitﬁ RITES till his final absorption. The Bench,
therefore, héld that the lien of the petitioner
on his cadre post in the pé;ent Aepartment stobé

| | : -
terminated with effect from the date of the Presidential
order and he was declared as entitled to ali cénsequen-
tial benefits in respsct of salary aﬁd pension e?c,
if any, flowing therefrom.
1. The Learned Counsel for the respondents said
that tﬁe‘present apﬁlication was distinguishable @ . in
that case uiilinghess was asked for for absorption

in RITES, The exercise of the option constituted me;ely

an offer to be considered,For'absorptidn. In thase

[

el



Qé -11=

cases the IRCON had decided to absorb the applicants
and they gave unconditional options Fér permanent
absorption in }RCDN from a retrospective date.

12, We do not find any difference in situation.

The very fact that the ordisr of the Railway authorities
was issued convéying\apprOVal to the acceptance of )
resignafions or retirem;nts qf the applicants showed
that the‘absorption was not automatic or else there

was no need for approval. If there was need foOr

approval it clearly implies that the resignation or

the :etirement could'haue been refused als&. Orvelse
the apcording of appfoval was redundaﬁ#. The point

to be spen is as to when the-applicants severed their
eannqctions uith.the railuay authoritieg. .Unﬁillthe
approval of the railway authorities issued it cannot

' applicant |

be presumed that the'/cut themselves asunder from theiir
office unless the option given by them by itself
according to any ruls meant absorbtion,in IRCON as such,
If such a meaning is to be assigﬁéd to their options
then the cohmunication of the approval of the railway

authorities and subsequent issue of an order by IRCON

deeming the applicants to have retired from railway

n.12
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service from a retrospective date were meaningless,
in fact in these cases.

The option/did not constitute a complete andlapera-

tive termination of the link with the railuéys in the

absence of any rule of instructions to that effect.:

The general principle is that in the absence of anything

toﬂﬁacmntrary»in'the provisionsigovern}ng the terms
and conditibns of ofﬁicg}an option in writing sent to
the competenf author;ty‘can\bs wit hdraun or altered at
any timé béfore it bgéomes effective that is befaore

it effects termination of the tenure of his employment.

thus

1 .

Any such termination cannotlpa from a retrospective date
to the detriment‘of‘applicants. )
13. _The arguements of the Learned Counsel for the

rgspondepts is that the deputation vas for a sﬁecified
pgriod and the applicants shaﬁld have either reverted
to the parént cadre or got‘ébsorbed and the deputation
could not be:éxtended,érealso not tenable since there

or -repatriating
were no specific orders relieving/the officsrs on

- expiry of the period of deputation. In fact, the

'organizations where they were deputed cdntinuad to

/

‘utiliss their services.,

14, The law having been well-settled in the case of

ee13
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J. Sharan(S;pra), we direct that the lien of the
applicants in.the parent)departmen£ cannot be
tre;ted as terminated fraom a-date prior to ths
date the railway authoritiss issued their approval
to t he acceptance @F'résignation or retirement of

tﬁe applicants,

15. The applicants will be entitled to all
consequential retiral benefits in so far as the
liabilities of the railways are concerned in regérd

to such benefits. With this direction the cases
are disposed of with no ordesr as to costs. p

I.P. Gupta Ram Pal Singh
. . Member” (A). XDFWTL/ Vice-Chairman (3)



