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1, Union of India through the
Sscratary, Gout, of India,
Ministry of [pfence.
Army Hqrs., South Block,
Neu Delhi,

2, Eh gin eer-in - Oiief,
Aimy Hqrs,, Kashmir House,
New Delhi.

3, Diief Engineer,,
Northern Command,
c/o 56 APO

applicant

RE3P0N DS^J T3

(Nona appeared)

DUDGflS^J T

3Y HQN'BLE F'l R. S.R. ApiGE* f^lET'lBER ((\)

In -this application Shri. H.R. Sharm®

former Asstt, Garrison Engineer b/R II 56 APD

hag impugned tfis orders dated 25,2 .87 (Ann. A.a(a)

compul sorily r etiring him from servi ce ^ui th

immediate effect, ag usll as the inquiry report

dates 22. 12,86 (Ann 0xure/l,-'̂ |p) ^ the basis of
uhich that order was issued andyprayed for

rein s ta tan en t wi th consequential baiefits.
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2. The c^se of fehe Applicant uho at

the relevant point of time u^s posted

A.G.E, 8/f? II under Garrison ETigineer 63S2

C/o 55 APO is th^t he uss under orders of

transfer-to Puna ^nd uas directed to hand ouer

charge to his sjbordinate Shri O.P, Sharma who
!

u^s not on good terms with him. The applicant

handed over diarge on 12.3,84, butrsnained

on the s-trsngth of that organisation till

,19.3.84 uihen he uas finally strud< of strengtli

(Ann, A.1)-, On 16.3,84^ while going round the

airfield he found 25 drums of Bitumen lying in

the phoulders of the airfield near the

emergency landing ground from where bushes had

be01 recently cleared. He immediately

contacted Shri O.P, Sharma regarding the

presence of the drum sj but getting no satis

factory explanation he in fo im ed f'lajo r 3 . R.

Dathmaiani,. GE who directed him to ha\/o -yne

drums shifted to AGE B/R 11 storeyard. For

this purpose, on 16.3,84 he issued a gatepass
\

for shifting of tin e drums and hired a private

truck No, 3 KN 5635. As Shri O.P, Sharma refused

to take these drums on charge in AGE b/r II

store yard, the applicant states tinat he ga \ya

direction to have tine drums stored in the

A



- 3 -

V

Satusr^ House DFficers Pless uhich uas a uell

guarded place inside ^ ualled enclosure uithin

the l^lili tary are® close to th e landing ground

pr^i^es, iJian the truck reached S^tuar*' House

and uriloaded the said 25 drums, those drums uere
i

shoun |by the applicant to Fiajor Dei^imalsni and
also to Shri D.l^, Kohli B.3.0. and Shri

H.L. Shanna so that the same ue-r'e taken on j

record. Tne applicant states that he u^s struck

of strength on ,19.3.84 and on 31.3.84 he wrote

to G.E. regarding this surplus material
to

(Ann. A.3)Ajhich he did no t r ecei ve ^ny r^ly,

uhich uQs folloued, by another letter dated

1 4,5,84 (Annexure A.4) to uhich again no reply

uas raceiv/sd# He sent anoi^isr reminder on 25,6,84

(Annexure A-5) and uas shocked to receive the

chargesheet d^ ted 27,1,8 6 (Annexure A-6)

that uhile posted ®s AGEB/r II in the office of

GE 6352 c/o 56 RPO during March 1984 he had

failed to maintain absolute integrity and

devotion to duty in as much ag he unau thoriaedl y

issued a gatepass dated 16.3.84 signed AGE B/R 11
uhen he was not holding tinis charge and facili

tated tlie rGfnoual of 25 drums of Bitumen

(reportedly vaJLued at approx. Rs. 15, OOO/*") for
ulterior motives by using this g^ te pSss '̂ 'n d by

hiring a private truck No. 3KN 563 5, Tne

applicant, contaids that he is wholly inno.ssn t

and w'as bonofidsly motivs.tsd by iti e interest of

the State while shifting the drums from" the
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field Araa to House, As those pr@i ises

were do sely . gu^rded there, could not have been
)Tu B'fuVHfA

3ny intention on his p^rt to misappropriate^^.

He therefore prays that the impugned si.quiry

rqport and compulsory retiranent order be quashed

and SBt aside^and he be reinstated with;

consequential benefits.

3, The respondents in their reply ha\;e

challenged the 0 ,A , Besides stating that the

Tribunal is not legally competent to r eSp'pr eci® te

the evidence and substitute its own findings for

thaij^'f the disciplinary ay thori ty^ uhich a^Q

based on the E.O's r^ort holding him guilty of
- 4

the charge;and h^s to confine itself to Sttmj

. that the findings are arrived at in accordance

uith the stablished principle of lau» The respon

dents state, that the applicant's conduct in going

round the Airfiled Technical arga after the

han din g•o uer^ ch ar ge is not free from doubt. Bis

subsequait letters to fiajor Dethmaiani uere only to

rsntsve the of suspicion from him

tuii'se an afterthought They state that the appH- .

•can t n ei th.er informed the GE nor his successor

on 16,3,84 as claimed by him but

to remove the bitumsi drums with malafide

intention and mi,schievious mo ti ve^by issuing a

forged gat^oags and hiring a private truck

by paying Rs.lOO/- out of his oun pocket. They

therefore state -i^at no in ter efe ren ce is called

for and the 0 .A . is fit t3 be dignissed,

-A .
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4. In his r ejoinder the applicant h^s

broadly reiterated the con tents of his O.A.

•S. Ua ha\/e heard Shri B.S, Gupta for the

^plic^nt® None ^ppe^red for the respondents

on successiv/e dates. As this is ® very old c^se,

filed ®s f3r back ag 1988, ue disposing it

of after hearing the applicant's counsel Shri

B.S. Gupta and perusing th a ma teri^ls ^on record.

6. The first ground t^ken in the O.A. is

that the respondoit failed to produce liiemost

material witness namely Rajor Dethmaiani, GE"

though he u^s named ^s nunber one in the list of

witnesses attached with the charge memo dated

27.1 .56. This ground lad< s ra erit because it is

for the respondents to choose whom they would wke

to produce p.Us* 4f they ffett that it was not

necessary pro vQ^-thf^ c^se ;to summon Major

3ethmaiani, although he was earlier cited ^s ®

P U, the applicant can have no legitimate grie\^nce.

7. Next it has been urged that the E.O's

findings are based on conjectures and slaimises ,

because According to him the applicant deposited

the drun s at S^twari House on 16.3.84 with the

int^tion to take it auay at some suitable time.

According to the applicant this fact is not

supported by circumstantial evidence, because if

the applicant had wanted to, he could have taken

the drums ayay to a desired place on 15.3.84



/

" s - ^

itself,, jbhe .shifting of the drums u^s as per
o rders

the knowledge and/ of najor 3ethmalani, GE and

Satuari House uas itself uell guarded* and

once the materials usre stored there^it could

not have been .ta|<en out without autiTorisation.

It is true that the .E.0 . has reported Ihat the

drums were available in satuari House but that

does not. disprove the charge against the

applicant of unauthorisedly issuing a gate pass

da%ed 15,3.84 named as AGE B/r II uh.en he uas

not holding the charge an dy^facili tated the rano-
vai of the drums for ulterior mo ti ue by usiog

this gate pass and by hiring a private truck.

If as claimed by the applicant he had r gno ved the

drums with the -knowledge and orders of the GE

it would have been a single matter for tiie

applicant to insist onJmtQ production as a Qy

in case tile re^ondents failed to produce him as

a P .U, (wh^ the ap pi i can t would have had an

opportunity to cross examine him), but there

i s no a vemfi en t made by the appl i ©an t tha t

in spite of his insistence the respondents

failed produce the GC as a o.y, Furthecnore

the applicant has himself a^tnitted in paragraph

6,4 of his 0 »A, that he had handed over charge

as AGE 3/R II on 12.3,84. A 11 ihis coupled

with the fact that the applicant engaged a

private truck for removing the drums and paid

Rs.100/- for the same out of his own pocket;

and could not satisfactorily establish before the

E.O that he had claimed or received reimbursement
A

\ . •



for 1his araoun t 1 ed the E,0, to ccndude,
ftu ckC^T^i /Y/ZiiAV.-A (/h<hC'̂ /lv-c-(, \
uhich conclusion it is difficult to find fault,

and this ground/trails.

8, The next ground taken is that the

Disciplinary Authority has not applied his

judicial mind ta the facts of the case, because

till the applicant uas finally SO 3 on 19,3,84

he remained on the effective strength of the

unit and uas therefo re au thori s0d to issue the

gatepass and as the druns uere ayyaiiable at

satuari House no ulterior motive can he

atributed. For the r.easons already discussed

in the preceding paragraph this ground also fails,

9. Nex t i t has been urged that the impugned

o-rder is based on discrq^ant and unreliable

e\ddance gi vsi by persons lacking in integrity

uho were in the habi t o f lo dging false

cximpiaints against the applicant. It is well

settled that the Tribunal uould be exceedings its

jurisdiction if it were to reappreciate the

evidmce, or'in vestigate into the character

and antecedents of the persons gi\Ang euidenes.

In UOI Us. paunananda AIRl9a)9 SC 1185 the

N

Hon'ble Supreme Oaurt has held as follows:

" Ue must unequi \X3cally state that
the jurisdiction of the Tribunal to

interfere with the disciplinary matters
or punishmgit cannot be equated witii
an appellate jurisdiction. The
Tribunal cannot interfere with the
findings of the Inquiry Officer or
competait autliority where the?/ are no t
arbitrary or utterly perverse. It is'
appropriate to rendnber that the power tc
impo s9 pen ai ty on a delinquent officer

A



3.P
„ -8 -

' i s CDR f erred on" "th d oomp eti^'t ati^RoFity
either by an Act of legislature or

rul esmsdeundertheprouiso to
Srticle 309 of the Oon sti tu tion, If
there has been an enquiry consistent
with the rules and in accordance uith
principles of natural justice what

punishm m t uoul d meet tiie an ds o f justice
is 3 matter exclusively within the.,
jurisdiction of the competent
authority. If the penalty cSn lawfully
be imposed and is imoosed on the

pro \/ed miscon duct, the Tribunal has no
pouer to substitute its oun discretion
for ynatof the authority. The
adequacy of pdi^lty unless it is mala

fide is certainly no t a ms'tter for
the Tribunal in concern with. The
Tribunal ai go cannot interfere with
the penalty if the conclusion of the
Inquiry Officer or the competent

authority is based on evidence even if
some of it is found to be irrelevant
or extraneous to the matter."

10, The applicant has not succeeded in

establishing that the enquiry conducted by the

respondents has not been consistent with the

rules, tor has he established that e

principles of natural justice ha \/a not bedi

followed in this case in that he not

gi vai adequate opportunity to defend himself.

That being the position, this appiicaition

ijarrSnts no interference. It fails ^nd is

dismissed* No costs,

(DR. A. \JEmmLLl) (3.R. AdIG£)
(^lember (3) nember (A)
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