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CENTRL ADMIN ISTRATIVE TRIBUNAL
Princip®l B3ench

C.A, No, 266 of 1988

. )Zif /\/'K«'V()')q;f/‘%
New Delhi d@ted the - Bokrire®, 1995

HON'BLE MR, S.R. ADIGE, MEMBER (A)

HON'BLE DR. A. VEDAVALLI, MEM3ER (3)

shri H.R, sharma

House No, 92,

Sec’tOI‘-'l?, Panchkula,

Haryana (pincode: 134109) coe APPLICANT

(By Adwrcate: shri 8,5, Gup t2)

VERSUS

T Union of India& through the
Secratdry, Gov:i, of India,
- Ministry of Efence,
Amy Hgrs., South B8lock,
New Deihi.,

2. Magineer=~in~-Chief,
Army Hqrs., Kaghmir House,
New Delhi.

3. Chief mhgineer,

Nor thern Command,
t/o 56 APQ ' RESPON DR TS

(None appeared)
JUDGMENT

3Y HON'BLE MR, S.R, ADISE, MEMBER (A)

In this 8pplication Shri. H.R. Sharma
fomer Asstt. Garrison Sigineer 8/R II /o 56 ApPO
has impugned the orders d@ted 25.2.87 (Ann. A.8(2)
compul sorily retirin"'él him from service with
immadiate effegct, @2s well as the inquiry.report
da tes 22.12.86v(ﬂnn:axureAr§5(\b) ;33 the basis of
whicgh that order w28s issued 2n d/\prayed for

teinstatenent With consequential benefits,
A
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2. The c3se of &he @pplicdnt who 3t
the relavent point of time was posted as
R.G'.lE. B8/R II under Gerrison Ehgineer\ﬁ\'iﬁz

C/o 56 AP0 is tha3t he was under orders of
transfer-to Pune 3nd was directed o hand.o uér
charge t his subordinate shri 0,P, Shamma whg
was not on good temms with him.' The e‘1ppl:§.'t:ant
Handed over charge on_12._3.84, but rendined

on the .s.treng'th of that 'orgénisation till
12.3,84 when he was Finally struck of strength
» {Ann, r’\.’i)-._ on 16-.3.84/, while going round the
éirf‘ield'he found 25 druns of Bitumen lying in
the shoulders of the airfield néar the

"ane"rgen cy\lan ding ground f‘.rom u’lhe're:_ bushes had
been recently cledred., He immedidtaly
contdcted shri O.P. shama reéardi_ﬂg the
prfesence of the drums, but getting no s2tis-
factory explan2tion he infomed r'1ajor J.R.
Je&malani,. GE who dir'ectéd him o have the
drums shifted to AGE 8/R II storey2rd., Ffor
this purposeg, on 16,3,84 hea i:c,suéd a g2 tepdss
for shifting of the drums 8nd hired 2 privAte
truck No, :lkN 5635, As shri 0.P. Sharm@ refused
to take these drums on chérée in AGE B/RII )
store yard, the 3pplicant stdtes that he gavs

direction to have the drums stored in the
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53 twar& House DFFicers' Mess which was & uell
guarded place in si&e a2 wdlled enclosure within
~the Military 2red close o the landing ground
pfemis%es. then the truck re2ched satuar;' House
and unfloaded the s2id 25 drums, those drums usre

shown Iby the applicant to Mejor Jethmaleni and ’
aleo to Shri D.M. Kohli 5.5.0. and Shri

H;L. éhama so that the s@me uwere tak‘en.on
‘recor‘d. The 2pplicant states that he wds struck
of sti‘mgh on .19.3.84' and on 31.3,84 he wrote
~to 'G.E. regdrding this surplus mater ial

(Ann, F\.S)Eyhich he did not receive 2ny reply,
‘which uds followed by @nother letter dated

1 4,5,84 (Annexure A.4) to which 2gain no reply
was received. He sent @nother reminder on 25,6.64
(Annexure A=5) and wds shocdked to Teceive the
chargesheet d2ted 27.1,86 (Annexure A=6)

that while posted @s AGE 8/R II in the office of
GE 6362 L‘/o 56 APO durinig March 1984 he had
failed to maintain abeolute integrity 2nd

devo tion to‘d-uty in 2s much 3s he unauthorisedly
issued @ gatepAss dated 16.3.84 signed AGE B/RII
when he was not holding this éharge and facili-
tated the renoval of 25 drums of Bsf'tumery
'(I‘epol‘ tedly valued 2t appToX, Rs. 15, 000/=} for
ul terior mo ti ve((s'by using this g2te pass and by
" hiring @ privdte truck No. 3KV 5635, The
applicant contends that he is wholly innogent
and w@s bonofidely mo "ci\fa.ted by the interest of

the state uhile shif ting the dmums from the
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field Ars2 fo &‘,a*ua?“l,l House, As those pre ises
were clo sely . guarded there ococuld not have been

n e Bilimn
any intedtion on his part to mlsapprc:prlate/m.
He therefore prays that the impugned enguiry
regport and compul sory Tetirgnent order be gu@shed
a8nd sat 2side,@nd he be reinstdied "with:

€On sequen tial benefi ts.

-

3. - The respondents lin their ;?eply have
challenged the 0.A, Basides st®ting that the
Tribup8l is not legally oorﬁp etent to re@pprecidte
the evidence and substitute its own findings f‘ér
thalgir the disciplinary authority,uhich are
basgd on the ‘E.0's report holding him gu:.l cy of
thae chargs,and has to conf‘:mn J.tself‘ to juzn}
that the f‘lndlngs are arrived a8t 1n aco:rdance
with the stablished prln ciple of 18u, Ihe raspon-
dents st®te that the a8pplicdntlis cmnduct in going
round the Airfiled Technicd®l are2 2af ter the
handing. overgdnarae is not free from doubt. Bis

~

.subsequent letters to Major Jethm2lani were only fto
remove the —ﬁr\fﬂ . of ;.USplClOﬂ f rom h:.m”nfzf/
’stfé:eeman af terthoughl They state that the 2ppli=- -
"cBnt neither infomed the GE nor his successor

on 16.3.84 as claimed by hin but afempld 7

to Tgnovs the'himme‘a drums with malafide
inten tion and mischievious motive by issaing @
forged g2tep2ss and hiring @ privwdte truck
| by paying Rs«100/~ out of his Ioun' pocket, They
ther sfore stdte that no intereference is called

for and the 0.A. is fit t be dismissed.
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4, In his rejoinder the appllcant has

broadly relterated the conten ts of his 0.A,

8,  We hdve heard shri B.S, Gupta for the
gpplicdnte None éppeared for the r:espondents

on successive dates, As this is @ very old c2se,
Fil ed aé far back ag 1988, we are disposiné it
of after hedring thé 8pplicdnt's counsel Shri

B.S. Guptd@ @nd perusing ths m8teri2ls,on record.

6. The first ground taken in the 0.A, is
that the respondent feiled to produce the most
materidl vitness namely M3jor Jethmalani, GE-
though hs wa@s named 2@s nunber one in the list of
witnesses @ttached with _thg' ch@rge memo dated
27.1.56. This ground lacks merit bectuse it is
for the respondents to choose whom they would léke
to produce 2s P.Us. Q.F they fekt that it wds not
necessary ‘Eorpro veythf& cdse ,to summeon Ma&jor
Jethmalani, al though he was earlier mted ag a

Puy, the 2ppli cant can have no 1egitim2te griew@nce.

7; Next it h2s baen -urged that the E.O's
findings .are baged on conjectire: and ‘slamises ’
becduse 2ceording o him the app..’i.:i.cant depo si ted
the drums at S2tw@ri House on 16.3.84 with the
inten tion fo tAke it @wady at some suitdble time,
Actording to the @pplicént this Fact is not

suppor ted by‘ci'rcunstan tial evidence, becd8use if *»
the 2pplicent had wanted to, he ocould hdve taken

the drums 2wdy to @ desired place on 16,3.84
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itsel fy The _shi_f‘ting of ,’&‘le drums Wwds @g per
orders
the knowledge and/ of Major Jetmalaeni, GE and
S8twari House was itself 'Uell guarded, and
once the ma@terials were stored ther.e,it could
not have begen t8ken out without authorisation.
It is true that the £.0. has reported hat the
drum s were 2v2ilable in Satwari House but that
doss not disprove the charge against the
applicant of unauthorisedly issuing @ g2te pass
daded - 16.3.84 nemed @s AGE B/R II uhen he uas
not holdin‘g ‘tl"le charge @n c}lp;\\:g’c’lilitated the reno-
Bl of the drums for ul terior motive by using
this gate pass and by hiring @ privets truck.
If as claim ed by the 2pplicant he had removed' the
drum s uith' ths ';knouledgé andlorders of the GE
it would havys bgen a s;‘l.lr:g'lE?rnatter for ﬁ';e
3pplicont to insist on e production as a py
in c2se the respondents failed to produce him ag
.a P.tde (when the Eippli(:.an.i-. would have had anp
opportunity to cross ex@mins him), but there
isno @avement made by the applicant that
in.‘s’pi te of his insistence the respondents
féiled Wk produce Hie GE 28s 2 D,W, Furthemore
the applicent has himself acmitt;ad in parégraph
6.4 of his 0.,A, that he had handed o ver ch@rge .
-as AGE B/R II on 12.%.8&. A 11 this coupled -
with the fact that the 2pplicant mgageg a
private truck for removing the druns and paid
Rs.100/- for ~the same out aof his own pocket;
and t;ould not sa@tisfactorily estdblish before the

'E.O. tha+t he had cl2imed or repeived reimbursanent

A
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for this amount led the E G, o omonclude, w&dh
e chazge agoimih Jho apfhesnt o Tpblhed s L7 TR 2
which conclusion it is difficult to find fault,

f'h'»cgnt//
and this ground;rails, ;

8. : The next ground t2ken is that the
Disciplinary Authority has ot @pplied his
judicisal mind to -the facts of the case, because
till the applicant was finally 0S5 on 19,3,84
he ramained on the effective gtrength of the
unit and was therefore authorised o issue the
g3 tepa@ss and 8s the drums Were a@ilable ‘at
S@8twari House no ul terior motive c@n be -
atributeds For the redsons alreddy discussed

in the preceding par2graph this ground alsp fails,

9. Next it h2s been urged that the impugned
order is bagsed on discrep®nt @nd unreliable

evidence gi ven by persons lagking in integrity

who were in the habit of loddging false

complain ts aga:'Lns't the spplicent, It is well
settled that the Tribunal would be excesdings it'fs
jurisdiction if it were to re8@ppreci2te the.
e\.u’.del.'\ce, or’ investigate into the chalract‘er'
and 2n teceden ts of the persons giving evidence.
In UOI Us. Pamenanga AIR1989 SC 1185 the

Hontble Supreme (ourt h2s held /as follous:

i We must unequi wcllly state that
the jurisdiction of the Tribunal o
in terfere with the disciplinary matters
or punighment c@nnot be egudted Wwith

an appella@te jurisdiction, The

Tribun@l cagnnot in terfere with the
findings of the Inquiry Officer or
competent 8u thority where they 2re not
apbi trary or utbterly perverss, It is
appropriate @ renember that the pover fr
impose penadlty on 2 delinguent of ficer
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‘i onférred om "the omp etETt au 681 by
el ther by 2n Act of leglslature or

rul es m@de under the proviso o

Brticle 309 of the nstitution, If
there h@s begen 2n enquiry consistent
with the rulss and in aceordence with
principles of natur@l justice what
punishment would meet the ends of justice
is @ matter exclusively within the.
jurisdiction of the competent
2uthority, If the penglty ca8n laufully
be imposed @nd is imposed on the
proved misconduct, the Tribun2l has no
power to substitute its oun ‘discretion
for that of the authority, The
adequacy of pendlty unless it is mala
fide is certainly not @ matter for

the Tribun2l ®© concem with, The
Tribunal 2l es c@8nnot interfere with

the pendlty if the conclusion of the
Inquny Officer or the competent

au thority is based on evidence even if
some of it is found to be irrelevant

or extr@neous @ the matter."

10, | The @pplicdnt has not succeeded in
estéblishing theat the enquiry omnducted by the

respondents h2s not been mnsistent with the

rules, Mor hag he est@blished that the

"principles of natural justice h8ve no t been

follouwed In thiec c@se in that heg was not

given a@dequite Opportdnity_.b:: defend hirﬁself‘.

That being the position, this 2pplication

warrdn ts no interference. It fails &nd is

dismissed. No costs.
Wedosebs
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(DR, A, VEDAVALLI) . (S.R, DIG_
Member (3) Menber (A)

/ GK/



