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( Judgement of the Bench d eliuer&d by
Hon'ble Mr. T'l. f'lathur, r'iember(A) )

The applicant in this case uorked as an Extra Departmental

Wail Peon at Beer Qasimabad from 19,1.84 to 16.11.07 under

the Superintendent of Post Office, Budaun (Respondent Mo.2).

He has filed the present Applicab-idn under Section 19 of the

Adminlstrati\/9 Tribunals .Act, 1985 challenginQ the ti-T mination

of his service and praying that the respondents be directed to

provide him uith employment as Extra Departmental Mail Peon

(E.D.ri.P. for'short!) at Beor Qasimabad or at any other place

or in any.; other cadre of Extra Departmental Agency.

The essential facts of the case in brief are that the

applicant was appointed as E.D.H.P. at Beor Qasimabad vide

Order dated 19,01.1984 (Annexure 'F') after fulfilling all

requiremiants mentioned in respondent's letter dated 15,12 .1983.

(Annexure 'c.'). It was stated in the appointment lettfir that

the applicant's employment was in the nature of a contract to

be terminated by him or the respondents by notifying the other

and also that ha shall be governed by the Posts and Telegraphs

Extra Departmental Agents (Conduct and Services) Rules 1964.

The applicant took over charge of the post of E.D.M.P. on

23.1.1984 by the Charge Report at Annexura (g) and continued
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to uork in that post for the next three years and ten months.

On 10.11 .1987, he uas informed that the previous incumbent of

the post Shri Uijay Pal Singh uhose services had been terminated

as a result of a Departmental Enquiry, had been reinstated in the

post and consequently, the applicant would have to be relieved

from that post. The applicant thereupon requested the respondent

vide his letter dated 10.11.1987 (Annexure 'H') that having already

worked for more than 3 years he should be given an opportunity to

uork as E.D.n.P. Islamnagar Rudain Line, He had also prayed that

till he uas not appointed permanently, he should be alloued to uork

in officiating capacity. In response to the applicant's request,

the respondent issued a letter dated 12.11 .1987 (Annexj re 'I')

addressed to the S.D.I., Budaun directing him to engage the

applicant as E.D.I^.P. Islamnagar Rudain Line till further orders

against the post, uhich uas lying vacant. Accordingly, the

applicant handed over charge of the post of E.D.n.P. Beor

Qasimabad on 16.11,1987 vide Charge Report at Annexure (3). He

has, houever, stated that uhen he reported for duty at Rudain

as per the orders of Respondent No. 2, the S.D.I ., Budaun, orally

refused to allou him to join there. Thereupon, he submitted a

representation dated 11.12,1987 to Respondent No. 2, ss a result

of uhich he uas alloued to join the post of E.D.n.P. at Islamnagar

Rudain Line on 5-3-198^. After joining, houever, the applicant

protested against this appointment vide his letter dated 7.3.1988

(Annexure R-2) on the ground that he uas a regular permanent

employee and as such his appointment cannot be treated as a fresh

appointment. His grievance in the present Application is that

his services uere again terminated on 28.5.1988 uithout assigning

any reasons or uithout issuing any notice, uhich uas against the

departmental rulas.

The respondents in their uritten r eply have contested the

claim of the applicant mainly on the ground that the applicant

uas provisionally appointed as E.D.fl.P., Beor Quasimabad only
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on an _ad hoc/stop-gap arrangement in place of Shri Uijay

Pal Singh, uho uas put off duties due to the departmental

proceedings against him. As a result, on the conclusion

of the proceedings Shri Uijay Pal Singh uas reinstated on

duty and consequently, the applicant uas relievyeb from the

post u.e.f. 1S.11.19B7. The respondents have stated that

the applicant himself made a request for posting as E.D.R.,

Islamnagar Rudain Line at Budaun in the vicinity of his

residence. His request uas accepted on humanitarian grounds

and the S.D.I ., Budaun uas asked to engage him to uork as

E .D .R Rudain till further orders and consequently, he

joined the neu post in Harch, 1988. Houever, the S.D.I.

Central v/ide his letter dated 20.5.1988 directed that the

applicant should be discharged from service and his name

should be kept in the uaiting list for one year in accordance

with the ruling issued under D.G. Post vide Remo dated

23.3.1979. Accordingly, the applicant uas relieved of his

duties on 25.5.1988. The respondent's contention is that

since the applicant had already expressed his unuillingness

to uork on a temporary basis by the letter dated 7.3.1988,

he has nou no right to claim a regular appointment against

this ppst. It has, however, been added that the Assistant

Superintendent Post Office, Sahasuan has already been directed

to keep the applicant in the uaiting list and to absorb him

in the next available vacancy.

In the uritten arguments filed by the learned counsel

for the applicant, he has built up this case mainly on the

ground that in the appbintment letter -issued to the qaplicant

there uas no mention whatsoever that he uas being ^pointed

either on a provisional or £d hoc basis or against the

temporary vacancy caused as a result of the departmental
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proceedings being held against Shri Uijay Pal Singh. He '

has argued that the appointment letter dated 19.1,1984

(Annexure 'F') clearly states that "his employment as

E.D.rn.P, shall be in the nature of a contract to be .terminated

by him or by the undersigned by notifying the other and he

shall also be governed by the Posts and Telegraph Extra

Departmental Agents (Conduct and Service) Rules, 1964, as

amended from time to timd'. The terms of appointment clearly

envisaged issuing of notice before the appointment could be

terminated. However, no such notice uas ever issued to the

applicant. The learned counsel has, therefore, argued that

in the absence of the required notice the.termination of his

employment uas against the terms of his appointment and thus

illegal. It has further been argued on behalf of the applicant

that he had requested for the posting to Islamnagar Rudain Line

on the understanding that he continued to be in service and

uas only being transferred to the other post in order to

accommodate Shri Uijay Pal Singh. It uas only after careful

reading the letter dated 12,11 .1987 issued by the respondent

(Annexure 'I') that he realised that he uas being treated as

a retrenched employee, uhich uas contrary to the actual position

as no termination notice had been issued to him under the terms

of his appointment. He has further argued that the applicant

never refused to uork as E .D .R. at Islamnagar Rudain Line.

In his letter dated 7.3.1988, he had only stated that heuas

appointed on a regular basis against a permanent post and,

therefore, he could not accept a fresh temporary appointment.

No uhere in this letter, he has refused to uork, but has only

requested the respondent to amend his orders.

Ue have carefully considered the uritten arguments

filed by the learned counsel for the applicant as uell as

the arguments advanced by the learned counsel for the respondent
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ThB basic point relevant for the adjudication of this

case is whether the termination of the applicant's services

as E.D.M.P,, Beor Qasimabad uas in accordance with the terms

of his appointment and the relevant provisions of the P&T

Extra Departmental Agents (Conduct and Service) Rules, 1964.

It is undisputed facts that the appointment letter dated 19,1,84

issued to the a pplicant clearly stipulated that the contract

could be terminated by him or the respondent by notifying the

other. The respondents have not been able to shou any evidence
t h'a t •

to prove/any notice in terms of the a ppointment letter uas issued

to the applicant. The appointment letter further states that

the applicant shall be governed, by the Posts & Telegraphs

Extra Departmental Agents(Conduct and Service) Rules, 1964,

Rule 5 of the said Rulesj uhich deals uith termination of service^

states as follousj-

"S, Termination of Services; The service of an employee
uho has not already rendered more than three years*
continuous service from the date of his appointment
shall be liable to termination by the appointing authority
at any time without notice'.'

It is evident from the above rule that the service of

an employee uho has already. rendered more than 3 years continuous

service from the date of his appointment cannot be terminated
Admittedly,

uithout giving notice, /iq notice under this Rule uas issued by

the respondent to the applicant. In the absence of compliance

uith these tub vital requirements, the service of the applicant

cannot be treated as having been terminated merely by the

act of his handing over the charge to Shri Uijay Pal Singh on

16,11.1987, In fact, the letter dated 12,11,1987 (Annexure H')

issued by the Respondent No,- 2 to S.D.I,, Budaun asking him to

engage the applicant to uork as E .0 .RIslamnagar Rudain Line

till further orders, uould indicate that the servicesof the

applicant uere only transferred to the latter post in order to

accommodate Shri Uijay Pal Singh, uho had been reinstated in

the previous post at Beor Qasimabad. The respondents have laid
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much reliance oh the applicant's letter dated 7.3.1988 in
' j

support of their; argument that he refused to uork as E.D .R .

Islamnagar Rudain Line. A careful reading of the letter, which ,

is in Hindi, uould show that the applicant has only said that

the orders issued to hitn vide Hemo dated 4.2.1908 uere not

acceptable to him inasmuch as he uas being offered a fresh

temporary appointment uhereas he had been appointed on regular

basis against a- vacant post. There is nothing in this letter ,

to indicate"that he had refused to.uork against the post at
t

Islamnagar Rudain Line. All that he had requested in this

letter uas that he should be treated as. on continuous service

and the Remo dated 4.2.1988 should be modified accordingly,

Ue, therefore, do not find any force or substance in the

arguments of the respondents that the applicant had refused

to uork. Regarding the applicant's discharge on 25.5.1988,

the respondent's, only argument dS'. that this was done in i

pursuance of the directions issued by the S.D.I. Central,

uho had referred to some orders of the D .G . Post dated 23.2.79

under which a surplus discharged E .D .R . should be kept on

waiting list for one year in the concerned unit. This argument

is also not sustainable because,as ue have already said above

the applicant's services had not been terminated under the

Rules and as such he could not be treated as a retrenched or

discharged employee. . ,

After carefullji considering the facts and circumstances of',:

the case,as discussed above, ue are of the visu that the

termination of the services of the applicant on 15.11.1987

uas in violation of the term of his appointment as well as

the "provision., of Rule 5 of the Posts and Telegraphs Extra

Departmental Agents (Conduct and Service) Rules, 1964. The
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Application is accordingly allowed and the Respondgi ts are hereby

directed to treat the applicant to be in continuous "serv/ice
and

from 17.11.198?/ appoint Him against a suitable post within

a period of three months from the date of receipt'of this

order. Houev/er, the applicant shall not be entitled to any

wages for the period during which he has'not actually performed

any duties. Under the circumstances, parties to bear their

own costs.
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