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(DELIVERED BY HON'BLE SIRI J.P. SHARMA, MEMBER (J)

The applicant was sppointed as a Clerk in the Ne rthe m
O 9 S

Railway on2.9.1957 and was confirmed on3 1.12.1953, On

g

13.7.1961, he was transferred on deputatien from Northe }(
d

Rallway to the Ministry of Rallways (Railway Board) and continue

in the service of the Union of India +ill 4.2.1979, vhen by

7

the O.Cde'f‘ dt.27.4.1979/4.5.1979, the b@cr@’rary of the Reilway ‘3% zhas
ordered the impesition of penalty of remval from service en
the krasis of & chargesheet dt.18.9.1976 served en him on

22.9.1976. The epplicant preferred' an zppeal sgainst the

order of removal from service, which was rmected by the Appell ate

Authority by the grder dt. 12.7.1979. The gpplicant filed 3

“ivil Sult Ne.157/83 in the Civil Gourt which stood transferred tg
AR T
e

[Frincipal Bench of the Gentral Administrative Tribunal and

registered as TA N .70/86,

k

The Principal Bench remanded this
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casé by the order dt.22.9.1987 with a direction to thé |
Appell‘ate Authority te dispose of the matter witﬁin two manths
from the date o'f teceipt of‘ the order and the order of the
Ampellate Authority dt.12.7.1979 rejecting the aopeal was
quashed-+. In pursuan'ce of the direction given by the
aforesaid order of the Principal Bench, the Appe,ll ate Authority

by the order dt.4/5.12.1987 (Anrexure A2) again confirmed the
venalty of removai from service imposed by the Disciplinary
Authority helding that the order of the Disciplinary

Authority needs no medification.

2. The applicant in this OA under Section 19 of the
Administrative Tribunals Act, 1985 has again assailed the order |

dt.27.4.1979 passed by the Secretary, Railway Board alongwith

the fppellate order dt.4.12.1979 passed on his gopeal by the

Member, Staff, Railway Board and the Secretary to tha Gavernment

of I}:idia.

The applicant has claimed the following reliefs :w

(a) To quash -the imgugned orders of the Disciplirary
Authority as well as the fopellate Authority
{Anne xure s Al and A2 re spectively) o

(b) To declare the removal 6f the ‘gpplicant’
as illegal and unconstitutional and directing the
respondents to treat tre applicant as in service from
the date of his removal fronm sérvice and to reinstate
the gpolicant in service from the date of removal from

service, giving him pay and allowance s for the
éntire intervening peried .

from serviee

(c) A Ffurther direction +o the respondents to give all
conseqwe ntial benefits of service, seniority,
promtion etc. as would have accrued to him had he net
been removed from service,

(d) Any other relief

deemed proper along with Costs of the
‘proceedings.,

°"3¢..
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4 The applicant who. was Officiating Assistant in the

~

Railway Board was oroceeded with a departmental enquiry

under Rule 9 of the Railway Servants {(Disciplinary and Aope ak)

Aules, 1968 hereinafter called the Rules. fe was served with tne
L =7 » 7 -

statement of article of charge enclosed as Annexure 1 1o the

Memo randum, which 1s as fsllows i-

i e said Sl*;.r‘ V.P. Koghhar, Officiating Assistant
in {pleat()%?‘icg aof the lRailway Bpard . while serving _the
Railways, namly Nppthern Railway from 21.9.1957 te
13.7.1961 and Railway Bgard from 14.7.1961 onwards

had concurreatly been in the employment of Pests and
Telegrayh Department also as a Serter. Sari Kgchhar
deliberately concealed the fact of his helding an employment
in the P&T Departmentte the Railway and had beendrawing

sal ary from the P&T Department as well as the Railways.
Shri Kochhar hes, thus, failed to maintein absolute
integrity and has contravened Rule 3 of R¥ilway Services
(Conduct) Rules, 1956 and Rule 3(i) of. Railway Services
{(Conduct) Rulses, 1955.% -

Along with this article of chargs, the statement of imputatien

of misconduct 1n support of charge has been enclesed along with

e list of decuments by which the article of charge framed against

the agoplicent is proposed to be substantisted is enclosed as

Anne xurs 3, The list of witnesses to b2 examimed in the
departmental enquiry is also enclosed as Anexure 4 to the

above memorandum of chargesheet.

v

5. 1 short, the ceusation against the gpplicant has been

that "‘hlle_ in the Rallway service, the goplicant hes al se

concurrently held an employment of Sorter in the P & T Department
wee . f. 16.5.1957. The applicant is alleged to have been we rking

concutrently in the two departments of Unicn of IAdis, namely

JL - 0--4¢.|



e
Raiiways and P & T Department and he had been drawing sal ary
from both the places. Further P & T lepartment has also
lodged an FIBfwifh the Kashmeré Gate Police Statien for
applicant’s wrong declaration of non empleyment elsevhe re and
drawing wages for the suspension per%od from 18.5.1958 fo 31.5.1963
The police héve registered a case againsF the applicant unde r
Sectien 420, 468/120 I»C. He was also arrested on 11.2.1976
and later released on bail. Thds\according to the respondents,
the asplicant failed to maintain absclute inte rity and has
contravened Rule 3 of Railway Services {(Conduct) Rules, 1986 and
Rule 3(1) of Railway Servants (Conduct) Rules, 1966. The

spollcant was also put under suspension w.e.f.19.9.1975.

6. The gpplicant submitted a reply to the above memo of

-

charges on 25.9.1976 and 31.1C.1977 and thereafter

shri J.Thisgarjan was appointad as Enquiry Officer. The_
Enquiry Cfficer held the enquiry proceedings on various

dates and a statement te the effect has been‘submitted wiﬁhjthg
counter {Annexure R1) which is reproduced below =

ANNEXURE Re T
Statement showing the dates on which inquiry procesdings were
held and the pames of witnesses who se datements were recorded
on those dates, '

DATZS PROCEZDINGS TAKEN .

31.10.77 Preliminaries were ettled by the Inguiry Cfficer.
16.11.77 )

7.12.77 Statement of PWI~-Sh.P.L.Arors was recorded.
9.12.77

17.12.77 -
19.12.77

22.12.77 Prﬂcgediyqs postponed due to the absence of the
i:%:;% applicant, ]

30.3.78 '

31.3.73 \

22.4.68 Y



)

Statements of the following four witnesses were
recorded e x—p arte

24.4.78 PL.W.2 Leo Ram

25.4.78 P.W.3 Maya Das

26.7.78 P.W.4 B.L. Narang

27.4.78 P.W.5 Ram Jiwan

5.5.73 Stetement of P.W.5 Shri Plare Singh was mcorded.

6.56.73 Adjourned as G.2.0.0. Simla expressed his inabil it

- to be present on 6.6.78

14.6.78 P.Ws. Leéo Ram, Maya Das and R.L. Narang

15.56.78 were recalled and were cross~examined by

15.6.78 _ the goplicant. -

17.5.78 P.i#.5 Ram Jswan was not present. Proceedings
adjourned to -12.56.78.

19.6.73 Adjourned as P,W.6 Piara Singh wes not present.

1C.7.73 Statement of B.Lal, G.E.Q.D. recorded 2nd was
Cross-examined by the gpplicant.

11.7.78 - P.W.56 Piara Singh was recalled and was CIOSS=
examined by the gpplicant.

26.7.78 ~ Statements of P.W.5 Ram Jiwan and D.Ws.
S.N. Mukherjee and K.K Rcy were recosrded.

27.7.78 Stateme nts of D.Ws. Mahe sh Hingorani and Til ak
Raj Babbar were recorded.

17.8.78 s Statement of D.W. Bua Ditta was recorded.

19.8.78 Statement of D.W. Lekh Raj Arya was recorded.

30.3.78 Inquiry proceedings closed.

Inquiry Officer ordered as under :u

"1, therefore, direct Przsenting Officer
to submit his brief by L 5th September, 1978

; - and thereafter Shri Kochhar will bhe suppl iad
a copy of the brief on 18.8.78 so as to
facilitate him his defence on or before
7th Gctober, 1978.n :
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The @plicant alse submitted his brief stotement of facts afier

the conclusien of the inquiry. The Inquiry OCfficer submittéd his
report dt.16.11.1978 (Annexure 22). Agreeing #vith the

aforesaid report of the Ipquiry Officer, i‘:he Discipl inary

;‘-‘\ut‘nori-ty passed the impu‘gned punishmnt orderd £.27.4.1979/4.5.1979

(Anre xure Al) o

7. The spplicant in the OA has assailed the proceedings ef

the Inquiry Officer as w8ll as his findings on a number of greunds.
It is averred that the Railway 3Board has no right to initiate the
dep artmen;cal inquiry as the zpplicant was on the mlls of Northern
Railway and it was only the Northern Rallway which was corrxpe"tenf (
to pfcead with the inguiry. It is also stated that the documents
asked for were not supplied; evidence of some of the witnesses
were recorded exparté; the defence evidence celled for by the
goplicant was not ‘allavw’e‘d to be produced; viclation of Rule 9(15)
of DAR, 1968, lawyer defence assistance was not provided. The
L‘lquiify Officer was biased and requést for change of the Inguiry
Officer was not allowed and lastly that no show cause notice was
glven to the gplicent before passing the punishment order by

‘the Disciplinary Authority and that ne persenal hearing was afforded

to the gpplicant by the #ppellate Authority.

3. The respondents in their reply have rebutted all these
averments made by the gpplicant and stated that the conies of

relevant documents were. sypolied and alse he was allowed té

0..7‘-0
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inspect the documents relevant for the/éurpo se of the inquiry.

Only the inspection of those documehts'was not allowed which were
not relevant ¢r which could net be shown to the appl\icant unde r
the rules. Regarding the jurisdiction, it is ave;red in the
repl'y that the Secretary, Rallway Board had the jurisdiction te

impose the penalty. Secretary, Railway Board was higher than the
sgopointing authority and the matter hes been settled in the case of
-’,D'N- Asthana Vs. Secretary, Railway Board (CA NO.1778/87) decided
on 11.12.1987. It is said theat the Inguiry Officer was not bilased
and the I;unest farlchange of the Inguiry Officer was rightly
disaliov-.éd- on 3C.3.1978 and the gpplicant partjlciip ated in furthe_r
inquiry and did not ebject to the proceedings. As mggrds the

violation of Rule 9(15) of the Rules, it is stated that it did not
vitiate the preceedings because the gpplicant was given full

Dpp@rtur;ity by the Inguiry Officer andthe applicant Hs 2lso put in
his written brief after he was supplied a copy of PO's written
brié’f. As Tegards the tazking of the evidence exparte, it is stated
that the gpplicant himself is at fault as thegpplicant after four
sittings of the inquiry proceedings resorted to absenting —

hi-mself on medical grounds and the he éx’:ing was postponed as many

as six times. The Inquiry Officer ordered that he sheuld produce

a medical certificate that he is unable to attend the inquiry
preceedings vhich was not cemplied with by the gplicant. Hewewer, -

the spplicant subsequently cress-examined all the witnesses vhich

—~
'."5000
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were examined exparte and ne prejudice has been caused and he
joined the inquiry proceedings till the end. As regards the
request for engaging a lawer &s his defence assistant, 1t was
rightly turned down by the Inquiry Officer because the dep artment
was net supported by an expert or a practising lawer and the
soplicant was given fullest oppertunity to neminate a defence
assistant of his choiée. ‘As regards the isswe @fish@W'CaUSe
netice by the DisciplinarylAuthority before passing the punishment

. 27 4. 7%
—arder by the order dt.24=3

o ° - P

3, sub=rule 5 of Rule 1C of the
Rules has been amended that it shall net be necessary to give a
Railway servent an opportunity of making representation ¢f the

penalty preposed to be imposed. This amendment in the rules, though

h

[6)]

$ been made afterwards, bﬁf it is in censsnance with the zmendment
in Article 3 ef the Csnstitution by 42nd emendment mhiéh has

heen introduced w.e.f. 30.1.1977. The respendents, therefore, in
the reply have stated that the zeplicant has no case aﬁd the
lnquiry Cfficer has giQen adequate opportunity to the applicant

and aftegbroper analysis Gf the evidence addﬁced in the inquiry
proceedings as gell as on the basis of thedocuments tas given the

find ing that the charge ageainst the applicant stands preved.

9. ° U@ have heard the learned counsel for both the partiss at

length and have gone through the record of the case. The first

-c‘gacc



cantention ¢f the learned counsel for the applicent is that the

applicant was en deputatisn from Ngrthe rn Railway and there was
_ : .
no specific order abserbing him permanently in the Bpard's effice

and se his lien was maintained in the Nerthern Railway. Thus
the consent of the Northern R2ilway, accerding to the learned
counsel, was not taken before remsving him and the case of

the zpplicant should have been dealt with under Rule 15 of the

Rules, 1963. It is a fact that the gpplicant was originally

employed with the Northern RailWay, but he has gone to the

Railwqy Board en 13 7.1961 and there alse he got promotien as
U3C and then as Agsistapt in the Board's office, but Rule 15 of
&he Rules does not apply to such a person 'and'only applies to
those whe are lent to other departments which states that
"Where the services of a Railway servant are lent to any
Ministry @r~Department of Gentral Gowvernment ér.ta a State
 Government or an authority’§ub5rdinate_theretgﬁér to lecel or
other authority therein.® Here the gpplicant was not lent to any
other department or ministry. He continued to work ﬁnder the
Ministry of Railways.  Railway Board is the highest
authérity. So the provisien of Rule 15{1) is not applicable in

-

his case. Though General Manager, Northe rn Railway is the
gppointing authority as defired under Rule 2(1)(a), but
the. 4 Railway Board being the higher authority than the

Gen2ral Manager (P), was competent to take action. In view -

‘ even 1
of the agbowve factsvfth

D h

¢ was no abscrption of the applicant in the

.;‘lano
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Railway ; but in fact he was given promotion as WG and Assistent
in the Board's @'ffice', he remalns under the jurisdicticn ef- the
Railway Board and Secretary, Railway Board had p@mpl@t@
jur'isdic‘tion over him end the Secretary,Rai.lway. Bpaerd has full

jurisdiction to remove him from service affter passing a

sunishment order in a departmentel inquiry. The learned counsel fer

Q

the re spondenté hes also referred to the decisien of the
Tribunal in OA 1778/87 (D .N. Asthana Vs. Secretary, Railway Board)

decided on 11.12.1987. This contention of the learned counsel,

therefore, has no force.

10, The learned counsel for the zplicent also stressed that

_the gplicant had asked for documents which have net bsen .supplied
t0 him and in this connection, the learned counsel has referred.

to the application made by the gpplicant to the Secretary, =

{

Railway B, ard (Application dt,25.9.1976 and 31.10.1977 at
- annexures AS and A9 respectively). By the Memorandum dt.22.1.1977
(.!”A.nnexu/r_e Al2), these spplications have heen disp'o sed of . A lisﬁ
of documents desired to be relied against the applicant has been
detailed in Anne xure 3 to the Memo of charge"-she.et. Rﬂaga:ding ne N=
: . to

swoply of pepers pertainingépx‘eliminary inguiry and the evidence
recordec therein, the ret,ly of the n: soondents in the aforesaid

FMamo is that it is a classified dccument and the copy 'théreof cannc t
be given. The Inquiry Officer in its report dt.l6.1l.1379

(Anre xure A2) did not réiy on the preliminary i‘nquiry- at ail.
| The Inquiry Officer hgs dealt with themaviéénce orel and documentary,

which have been oroduced before it

..-llo‘-
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11, Regerding the complaint filed by P&T Depart@awt, thé S ang
has been made évailable to the applicent as is evident by para
Né.I of the aferesaid Memo; Regarding the register showing
alleged attendance of the gpplicant by P&T Department, the
gpplicant was asked to inspect the same and to take extract from
the same 1f he so desires. Regarding the orders of wo rking
hours in the Railways, there are general ordefs to this effect
andAno document in this regard could havwe been furnished to the
aoplicant. Regarding item No.{(v) of the co rre spondende bétween
PR_T Debartment and:Railway Boé?d . relaiinglto ﬁhe

~complaint filed by the P&T Department, the aoplicant has been

~asked to inspect the same documents and take extract from the same .

Fegarding the statement of the witnesses, statement of S/Shri Leo

Aam, Maya Dass, Jiwan Aam and Ram Lal have been swplied amd no

statere nt of S/Shri Pyera Singh and B.Lal were recorded,

Similarly the other documents menticned in the aforessid

spplications ¢f the applicant addressed to the Secretary, Railway

Board in the memo dt.22.1.1977 (Annexure Al2), the applicant

either has been furnished 3 Copy thereof or has been directed to

inspect those documents and take extracts from the same . He was

also directed to inspect those documents within ten days frem the

]

T

e

celipt of the memo, failing which it will be presumed that he is
not interested to do so and the case will be processed further

accordingly . after this mems of January; 1977, the applicant
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eopears to have made -another aplication on 9.12.1977 (Annexure Al3).

asked for certain documents intreduced by the witness

He ha:

{1
w

Shri P.L. Arora and & photocopy thereoi be supplied to him.
In this gpplication dt.9.12.1977, the gplicant has net made any

grievance for supply of any other documents. A similar epplicatien

[¢3]

was moved by the gpplicant on 27.12.1977 (Anrexure Al4)in which |

he has alss mquested for supply of the photostat cepieg of the

Qu d

A
-

scument Officer, Shimla

- : 2 stione
: : / )
documents on the bhesis ¢cf which L .

\

gave his opinion. CAfter that there is ne reques€ by the applicant
BHr furnishing eny further documents. The learned counsel, during
the course of the arguments, alsz did net point eut as to which of
the documemts was not supplied and how the non supplY of that non
relevant document has prejudiced the applicént éither in putting uwp
his defence or in crossexamining the witnesses preduced by the
preséntiny efficer. The learnsd counsel has referred to the
authority of Kashi Nath Rixit Vs. Union of India, reported in
1986 (3) 5CC 229 and étate of Punjab Vs. Bhagat Ram, reﬁgrted in
1975(1) SCC 155. In the above autherities of the Hen'ble Swreme
Court, the‘ supply of the relevant documents was made mand ate ry
observing that vhen a Government servént is facing disciplinéry
proceedings, he is entitled to be afforded a reaspnable eppe rtunity
in an
to meet the charges against him / effective manner,and ro ane,facing
the départiental enquirxfcam effectively ‘meet the charges unless the
Copies of the relevant statements and documents to be used gainst him
ere made available to him. In the absence of such co§ie s, how can the

ks

"'J—B’.oon
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goncerned empleyee prepare his defence, cress-examine the witnesses,
and point out the inconsistencies with a view to show that the

/
allegations are incredible. Similarly in the case of Stste ef

Punjab Vs. Bhagat Ram (supra), it has been held, "It is unjust and

unfair to deny the Gavernment servant copies of statement of witresses
examnined during investigation and presduced at the enquiry in

suwoport of the charges lewelled sgainst the Government servant.®

"Unless the statements are given te the Goewernment servant, he

will nct be able ‘to have an e ffective and useful crossexamination.®
In the present case, there is no such averment that the statement
of witresses h:s not been supplied. The memo of January, 1977

cle arly‘goes to show that the appl icar‘it has been supplidd all

the relevent documents and the statement of witnesses. At ro
subseque nt stages of the enquiry proceedings, the applicant has
‘apprised the Enqgiry Officer that he has not been supplieg with

any of the documents wiich are material or necessary for
cross—-examining the prosecution witnesses. In viewof te sbove
facts and circumstances, it is not open to the appl icant to

complain that he has been prejudiced by non furnishing of certain

complalnt in guestion .and that thé principles of natural justice
aré in any way viel ated. Ve have also to see that the ch arge
against the gplicant was that he was serving in two Government
organisations simul taneously, ore in. the Postal Departme nt and

in the Railway department. The evidence that has beenelied upon is

of the witm8sses of the Postal Department and also certain

L . | PRI
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documents relating to acceptance of payment etc. from the Postal

Department as well as the attendance marked in the registers o

the Postal Repartment. Certain witnesses of the Postal [epartment,

i

who were working along with the goplicant have also bsen e xamined.

—~j

joy

40}
Y

oplicant has been adequately furnished all the documents

Pl

vhich were reguired to crossexamire the witnesses and it canwot be

3

v

sald that the applicant in z2ny 'way has been prejudiced in this

. wriltten ,
&  matter. The/priezf submitted by the applicant gees to show as

well as the grounds of appeel epplicant has preferred leave e

i .

doubt that the aoplicant has fully ©ross-exemined the witnesses

o

and has taken every possible defence which could have been taken
in the circumstances of the case. & had also the occasicn te

see the proceedings of the goquiry and we find that the applicant

hss done effective cross-examination -of the witnesses which have

come to depcse against him. Thus the contention of the learned

counsel on this adcount has mo force.

12. The learned counsel has also argwd that some of the

[ck . N , o ' on medicel g ounds was
wit®e sses have been examined exparte and the applicant /not jranted

od journme ntsdn this regard we have gone through the departmental file
. The respondents in their reply in paras 6.24 and 6.25 have clearly
stated that aftzr initial four q‘a‘ys' sitting, the applicant resorted

to absenting himself frop the egulry on medical certificate S,

conseque ntly the scheduled enguiries ere postponed en six occasieons,

I3

/

' . =3
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namely, 27.12.1977, 3.1.197s, 1.3.1978, 3C.3.1978, 31.3.1978 and
29.4.1978. Thezoplicant was, therefore, directed that apart from
the rautine medical certificate, he should also produce g certlfil cats

from the iMedical Officer to theeffect that he was mot in a fit

In the rejecinder filed by

condition even to attend theenquiry,

1

the gpplicant in reply /s ted that it was méaningless because

3
at

(+ ,_n.

when the applicent has been submitting medical certificates fro
) ' as
it is mtecnceivable [ to what

the authorised medical attendants,

nroof was required by the Enguiry Officer, In the above situation,
the Enquiry Cfficen has to resort toexparte proceedings ad on

24.4.1978, 25.4.1978, 20.4.1978, and 27.4.1978, witnesses were
and J”‘iﬂ@Q the proceedings

examined. But when the gpplicant subsequen itly re sumed/nls reqle st

T these four

for supply of copies of the proceedings pertaining to
These four prosecution witnesses

days, was complied with.

were once agsin called and the gpplicant was given arcther

opportunity aod allowed to cross-examine them on l4th, 15th and

16th June, 1978 as well as 15th July, 1978. In view of the above

facts and circumstances, it cannct be said that the gpplicant was

ot given adequate opportunity and the proceedings vere, though

resortec to exparte, but the eplicant has joirmed and cross—
exalmn od those witnesses who @re e xamined e arlijer. Though the

4

aoplicant has been at fault and wanted to adopt dilatory tactics, vye

I: ‘1Q ~ » - .. : ’ 1 a
the Enquiry Officer has accommodated him by recall ing the

1tne s o oA ~rn e 3 : :
witnesses already exanined. This has ot prejudiced the applicant

nt of the

re, not persuaded by the argum

O
iy
O

at all and we are, thare

v

le srned counsel

1
o-o.Lé-oo

L
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13.  The learmed counsel for the goplicant argued that the

Enquiry Offiéervas biased and he also prayed for changing the

oy

Eaquiry Officer because on. certain occasions, the présenting

(a5
~h

officer as well as the Enqguiry Officer have communicated with

each other in Temil, the language mot known to him. ' have

a

gone through the file of the proceedings of the enquiry. Oy

careful reading of the vhble of the matter, the allegation of

-

the applicant egainst the Enquiry Officer is not at all

B substantiated. ©On 31.10.1977, the Enquiry Officer ‘axgusd -the

£

charged officer regerding -the inspection of relevant documents, he

ar
made
L.certain complalints of naving not received certaincopiss of
and .
documents,/he was again given time.- . In the proceedings of
!‘ 16.11.1977, there is again an observation by the Enquiry Cfficer

that inspite of the fact that the charged officer was given

time o inspect the documents and though he has collected

~

certaln coplies, but he is not using the time allotted to him

o

for inspection of certain register of whidh copits could not be

P

readily made available. There are certain registers and other

‘docume nts vhich the administration was prepared o showhim for

lnspection and also allowed him to e2xtract notes at his request in
the Bpard's office.. There is an observation by the Enquiry

Officer that the charged officer did not show any interest
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in the 5 days' time allowed to him to take advantage of the offer
for inspection of the documents which the administretion vas
asked tp show to him. The proceedings were again adjourned

fpr 7.12.1977. Cn thetday, the charged OffiCeI’i did not
nominate his defence assist{ant_. Thé charged offier, houelver,
informed the En@uiry Cfficer that he has mad.e a request to change‘
the presenting officer. This request of thé gpplicant before

the Enquiry‘Officer was not justified. Thus the .goplicant was

accommodated to the e xtent possible and from the proceedings ef

i

the enquiry, it Zopears that the spplicant has been given fullest
ooportunity at his convenience and even during the cross-e xaminatﬁ
of one of the witnesse s, Sari Arora, cer-tain documents were made
available for perusal of tre charged official . ALl these 4 documen-
PEG to PE 9 were shown to him. It would appe ar from .the

record that the witne ss, Shri Alera was examined on a nu.rnber of
5ittipgs on \rsz.t:ious dates and his statemen‘; runs ".i-ncluding the
Cross-examination in about 26 pages. The Enguiry Officer has
given fullest Opportunity to cross-examine ‘this witness and even
p‘;:ovi'ded him an opportunity if he desired to recall this witress

for further cross-examination. The goolicant's request for change

of +the E_:nquif:_y Cfficer was rejected by the Bisciplinary Authority

by a speaking crder. The only grievance of the pplicant against

. - o D - . ) . )
the Enguiry Officery ‘pressed hefore the Yisciplinary futhority was

that since the prese Ming officer as well as the Enquiry Officer

s.'laocb
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o the Ssutherdﬁtates and they communicate each other in

3 language, 1.2, Tamil not known to the applicant, so he hes

oming on ecord, .is

the apprehension that some thing which 1s not

peing talked about. However, the Disciplinary Authority has
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for ane xplanztion from the Enquiry Officer and he ha

+ he hes never talked with the

stating th
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presenting officer in Tamil and the proceedings ‘are re sorted

%5 in English. Thus th& contenticn of the learned counsel that

the Enquiry Officer waé prejudiced 1s not at all substantiated.
‘

14.- The use of fhe word bilas shbuki be coﬁfined to its:

sphereg. 1Its prope T significance is to &note adparture om

the standard of even handed justice wnich lamrrequifes from

those who occupy judicial office or those who are commonly

regarded as holdiﬂg guasi-judicial offlece such as an Enquiry

Gfficer or an Arbitretor. Thus it is fundavental principle of

nstursl justice that the officer selected to make an enguiry

,an
¢ should be a2 person with / open mind and not cne who is either

biesed ageinst the person against whom action is sought to be

taken or ore whe has pre judged the issue. In such a case, if

'

S
a

L a - ) :
l a person-1s selected Z_ n t;‘lqulry Officer with the abowve motiv-?, the

enguiry would be a farce. However, the preéent case does not
eem to be szt ad i ' :

seem 10 be attracted by the . vice of the bias as ubserved azbove.
ferely because the =Enquiry Cfficer has disallowed certain

que sti r as 8! L1
juestions or asked the delinquent or charged officer to be more
. @ Lo L < HK

.L& ‘

'-0.].9‘;.
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attentive to the enguiry proceedings and be serious in
lnspecting the documents, then it canmot be said thet the

Enquiry Officer has @ biaes against the charged officer. lMere

asllegaticn of the gplicant that the presenting officer as well

as the Engulry Cfficer hapsened to be knowing a particul ar
language and they often talked in that language cannet |
be a ground to show that the Enguiry Officer had prejudged the T

issu®s against the applicant. It is mot on record that the

|

oy S ST : : . 3
Enquiry CUfficer at subséquent stage ofthe proceedindgs has aven
telked In a language hot known to the goplicant. The manner in

vhich the Enguiry Officer has allowed thebross-e xaminatien of

(+
P—
3
€]
n
]
[oR
£V}
el
i
;._’ .
=
O
o]
m\
9]
@]
(@]
o
]
c
<
h
o
’_J -
4}
}.-
f—
p—
]
w
wn
@]
[}
6]
b

ome other reassns

clearly go to show that the Enquiry Cfficer has been fair and

just an e nducting the proceedings of the enguiry. Thésame
view has been taken by the Hon'ble Supreme Court in the case of

“langk Lal Vs. Dr.Prem Chand, reported in 1957 SGR 575. The

clear instance of the fairness

[ &)
-5

the Enguiry Offir

(4]

I gopears

to be that the spplicant after the close of the evidence in

the dnquiry prayecd for 30 days' time to submit the de fence

brief on 17.1C

ey
1973 ond he has bheen allowed the time. Ao ther

. . } f . . v . } 73 ) ' -

(-L\e S Lilon LlOLr ar l.:;es - t»llﬁ ijse lS illab t\.e _«e,;_ —x‘x\.lev 1T hds ,).L\!ell

i o] a .llb\-—' r LS [ (3@ .=l ICZE WL T2 368 S ary h o g I‘y £t LC r h ”S
llS{, L 1 T e lju* O‘.J._.. = L

curtailed the ) ist to s

andefor i F I :
venaetence witresses. But th 1s cannst bhe

ls
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said to be an arbitrary exerc,ise-of power by the Enquiry Officer.
BLaking all these facts into account, we do 'no’c. find any fault in
the order of the Disciplinafy Authority not o change the

Snquiry Officer or the wmntention of the leared counsel that the

Engquiry Officer was biased.

15. The learned counsel ® r +the apolicant alsc arqued that
there is viclation of Rule 9(15) of te RBAR, 1968 and stated th at
since the Enquiry Officer has ot followed the procedure 1sid dawn

in the said rulesﬁn@t putting the questions te the del ingwe nt
or charged officer Rointing out the facts given ageinst him in
the evidence, so the present enguiry proceedings are illegal,

The matter has been considered by the Hon'ble Supreme Court in the

case of Sunil Kumar Vs. State, reported in 1980 (3) SCC 304 ang

the Hgn'ble Supfeme Court held that every violation ef the

rules of procedure does mot vitiate the preceedings. That case

elates to e disciplinarjv prboeeding under the All Indig Service g
Discipline Rules, 1969. Rule 3(19) thereost provided for

examination of the delinquent'e_fficial by the enquiring autherity
after the/gamseCthion‘evidence is clesed. In that caseé;, na such

queéstiening was done and the question vhether it has prejudiced

the delinquent official and whether it vitiates the enquiry arose

f

8]
3

consideration, It was pleaded that because of the nen

gxamination, he has heep denied ¢f an opportunity te place his

*ii
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case before the enquiring.authority and to e xplain the

[0}

circumstences vhich weighed in the mind of the Enquiry Officer.

The Hon'ble Suprems u-u“t held, ®ie 2 similerly of the view

et

4]
t

that failure to Cc;mf)ly with the requirements of Ruld 8(19) of
1969 Hules does not vitiate the enquiry z;mless the delinquent
officer is able to establish prejudice. In thiscase,

learned 8ingle Judge of the High Court as well as the learned
Judges of the Division Bench found that the ~eppellant was 1n‘

. W way prejudiced by the failure to observe the requirement of
Rule 3(L9). The appellant cross examined the witne sse s himself,
submitted his defence in writing in great details ard argued

the case himself at all stages. The asopellant was Tully alive to

the allegations agalinst him and dealt with all the aspects of the

~

all

L._)

tions in his written defence. We do mt think ﬁhat} he
was 1in the least ore judiced by the failure of the Enquiry
Officer to g ® stion him in accortance with Rule 8(19)."

In the present case al éo, thegpplicant hims2lf cro ss-e xamined
the witnesses and the procesedings of the engulry show that the
applicant cross-examined the witress2s at sufficient length witho

any objection by the Engulry Officer. He has also filed his

m

e fence siatement running in 43 fullscap pages. The only
allegation against the applica ant has been that vwhile he was in
“service of the P&T DRepartrent earl i r, he also got himself
employed in the Railway department and continusd on record to

serve aind drew his emoluments from both the departments which

lo

- . 0°-22;ap
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amzunts to misconduct. The evidence which has been led is only

cbservance D
to establish these facts. Thus the non / ¢f Rule 7(13) of the

Hules has not prejudiced the applicant at all.

16,  The learned counsel for the gpplicant also argued that the

report of the Enquiry Officer was not furaished to the 2

and in this connection the learned counsel for the applicant
1

has cited the authority of Allahabad Bench of the Central

~dminisgrative Tribunel in Kuber Wath Vs. Begional Dimctor,

'

ciited the

A}
F—
[0}
O

h

Fostal Services & Anr., ATR 1992 (2) o-9. He has

nd the

jail

authority of A.Bhasain Vs. U.OJd., ATR 1939 (1) 0 p-30

Full dench decision of Prem Nath K.Sharma Vs. Union of Lodia,
Full 3ench decisions'blume~1 p-24%5 and Mohammed Ramzsn Khan Vs,
Union of Indis & Ors., ATR 1991 (1) p-120. Heweve r, the Hon'ble

Supreme Gourt in the case of S5.P.Viswanathan Vs. Unign of I ia,

~ el 4 s e s oo o e = . : o . .
reperted in 1992 SCC(L&S) p-155 has ffirmed the ratic of the

fen
2]

Ccas of Nohammed Ramzan Khan and Categorically cbserved that
supoly of the Enquiry Officer's report before passing 'thé
punishment order by the Disciplinary Authority shall goply to only
those cases which are dispaséd of by the Disciplinary Authority
after the delivery of the jludg‘me at in the case of -Ramzan Knan,

i.2., 23.11.1990. The position of 1 aw, therefore, is now settled

thst in those cases where the Discipl inary Authority has passed the

Lws

punishrent order after the relevant date, i.e., 23.11.1990;

nen supply  of . the  copy of the Enguiry Officert®

. ~7)
l}/ LRI I S
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- renort will be material. Hewever; in the present case,

a show cause notice was issued to the aspplicant, but in vizw oL
the amendment in Article 311 by 42nd Constitutional ;"rr;e ndment,

the matter was not pursued further. The said amendment of the

constitution has come into effect from 3.1 .-1977 and thé&

corresponding eme ndment was made in the Disciplinary and
fppeal Rules 10(5) soz‘rxat.imes in October, 1978, Thus

the non supoly of the En'qv._lir‘y Cfficer's report in this particglar
case does not vitiate the proceedings as the impugned order

thise ase is dated 27.4.1979/4.5.1979. This point,

o]
v
[}
(%))
[}
'._1
o]

there fore, should not' detain us any more. In view of the
] decision of the Hon'ble Supreme Gourt in the case of Viswanathan
Vs. U.0.I. (supra), the decision in the case of Kuber Nath vs.’

Regienal Pirecteor, Postal Services & Anr. (swora) cannot have

a binding effect.

17. The learned sounsel for the gpplicant has also aqued

that no opportunity of personal he aring was given o the
gpplicant and  in this connection has referred +o thedecision.
" )

of Ram Chander vs. U.0.I., reported in 1936 (2) SLJ p-250.

That authority lays down that even s personal hearing should be

af forded by the Aspellate Authority. In this case, there is

an observation that the aspplicant has been heard by the Appellate

Authority also before passing the order on the ope el . afte
- <« RN

the remand directed in the earlier decision o+ the cese by its

order dt.22.9.1987 vhen the appellant was directed to az02ar béfo
¥

¥
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@
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the sppellate Authority on 12.10.1937. Thus this autherity isnst
not relevant on the fects and in the circumstances of +the casze.
3. The learned counsel for the applicant has also argued

on the principles of natural justice and that a lawyer was

not provided as a defence assistant to the applicant. In this

case, 1t was net necessary that a defence
: have been
assistant lawyer should / provided becsuse the presenting

officer was not a legal e xpert. The nature of the case alsc is

e

ot of the type where legal issues are involved. Thejpnly point
to be corsidered in this case before the Enquiry Officer vas that
the applicant is the same person who has alse served in another
departrent of the Goverlnmewt of Indias and on ;r,his.certai’n
factual e vidence was led by the administration. It is a fact
that @ hand-writing expertvas examined, but he has alse been
CIo s5-2 xamined at great length by the applicant himsel?,

S0 it cannot be sald that there was a necessity for al‘l@wing
the appiicant to engage a lawer as a defence assistant. A
lawer is also met 2 hand-writing expert 1n the true sense of the
term. In view of this fact, the applicant has mot been
prejudiced in his defence and has been given adequate opportunity.

19. The learned counsel for the applicant has referred to

v
—
0]
&)

the decision in the case of Surder Dass Vs. Union of In

reported in ATR 1990 (1) CAT p-~9., The facts of this

ke
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totally different and not applicable to the present case. The

authority basically is on the point of acgquittal of an employee
in a criminal charge and that acquittal wes because of the
feilure of the prosecution to lead evidence. In such a case, it
was held that the employer has no'opti@n, but to reinstate him
and pay him for the period during which he was under suspension.
In the present case, though the applicant was prosecuted also
on a éharge of committing che ating and fargery aﬁd the cgmplaint
iﬁ this connection was lodged by the P&T Department by

registering FIR No .450/75 and the Metrepolitan Magistrate,

Delhi acquitted the applicént by £he judgment dt.16.3.1989,
the o jﬁdgment itself shows that the finding of ascquittal
was given that since no dabum@ntarytavidence has heen

produced by thé Postal Department, so reliance was no 1 aced

on the witnesses examined in that case by the prosecutien.

The learned WMetropolitan Magistraté was 2l se critical of the
iﬁv83tigation done in tha£ Case obéerving that the'investigating

agencies have made no efferts te furnish the original documents

which have been asked for by the expert for examination. If an
effort wuld have been made to furnish the required documents te

the expert and taken in pessession the recovered documents, the
A _ the
prosecution would have succeeded jip substantiating £ allegations.

In the present case, the enguiry has been preceeded by the

Rallway Bgard where the spplicant was employed as Assistant in

ooczéonn
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the Boord and the Enquiry Officer has conducted the enq/uizy

on the b!:asis of the evidehcé adduced by the administrstien,

i.e., the Reilway Bf‘*—"érd to the effect that the gplicant
simulfamausly was werking in the P&T Department. The

volu-m'oﬁous evidence that has came4 bef@ﬁe the énquiry Officer
cannot be ss8id as mot in any way sufficient to arrive" at_ the

find ing 'given]by the Enquiry‘-Offic':er. In the Railw'ay.s9 the applicar

has given nis name as '\/.P'.Ko-chhar, s/ Shri Rem Chand and the
date of birth as 15.10.1935 having an identificatisn mark of

he aled scar near the forehe ad -and be.ight be ing 5‘3?". In reply
‘to question No.49 by Shri Arora, the matter has come eon

‘record that the full form of the initial \IP is Ved Prakash
Kechhar. In the PQT De%)artfnent, the applicant has given his
name as Ved Prakash Kochhar, sfo Shri Ram Chand and the date of
birth as 15.10.1935 and the mark of ;dentificav;an is he aled
scar mark sbove tﬁ-'e fdz‘ehe ad Jjust below thé hair, and the height
being 5'5%. The gpplicant has_erained' under suspension

in the P&T Department fer then peried from 14.6.1958 having
joinad thereoﬁ on 16.9.1957. His suspensionh was rewked en

1.6'.1963. He was again suspended gn 17.11.1955 and the
sus}g-ensioh was. r-e\raked from 3.12.1955. He was égain suapended on
11.2.1967 and the suspension was revoked on 7.9.1974. Thus it
‘iv evide nt that the Enqui}:y foice r has drawn the co nclus_?.o nen
the basis of the evidence of the witnesses e xamined, Ai.e.,

§/Shri Pyara Singh, Dy.Superintendent of Post Offices, Ram La].

0-027059
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Narang, Cashier and cclleagues of the goplicant working aleng with
him S/Shri Leé Ram, Maya Dass ard Ram Jiwan. The Enquiry
Officer has also dealt with the evidence ¢f 6 defence witnesses
e xamined by the gplicznt and analysed - evidence with

| de fence
e asonableness vhich could not establish taking into account the/
brief subhitted by the applicant covering about 42 pages that
" V.P . Kechhar employed in th'e‘Railway and Vved Pragkash Kochhar,
employed in P&T Department are diffefe nt persens. The Enquiry

Officer has also deelt with the evidence of the hand-writing

expert vho has been cross-examined by the applicant at lengtH.

Thus the finding given by the Enquiry Officer is based on

proper gppreciaztien of evidence and mere @cquittal 1in the

[
il
0.

ri

i

criminal case would not stand in the way of the findings a:

I

at by the Enquiry Cfficer. Moreover, there is 2 material
difference in appreciating the evidence in the criminal ¢ ase
where everything has te be establ ished beyond doubt .while in

the depertgentsl enquiry, the e vidence can be considered and

logicel inferences can be drawn on the basis of re asonableress,

S

T - ) . - - be
aus even acquittal in the criminal case cannot at this stage/s aid

to havwe .in any wey vitioted the f{inding of the Enquiry Officer

20. In this case after remand, the Appellate Autho rity has

fully considered ewvery

plea teken in the grounds of acpezl. by the

oolic ant - I . ; v . .
apiicant and the order passed by the fppellate Authority, Membe r,

Staff, Railway Byard and the Secretary, Goverament of

e

India

b n--280.-



e 28m ) ’ :5

AN

Ex-officic runs inte 17 pages. EBvery point taken by the
applicant, therefore, has been fully discussed ard analysed
supporting the finding of the Enquiry Officer and aporoving the

action taken by the Disciplinary Authority.

2L. The lesrned counsel for the applicant has slso argued

at length that the principles of natural justice havé - been ignored

Fh

by the Enquiry Officer, but it is not so. The applicant has been

given adequate cpportunity to put his case and he has

cross-examined the witnesses at length examined against himand

also allowed tpexamine the defence witme sses whe are 7 in numoer.

-~

In AIR 1977 Swpreme Court p-955, the Chal rman,Board of Mining
Examinatio;'l and Chief Ingpector ef‘ Mines and Another ap»pel].ant
Vs. Ramjl, the Hon'ble Supreme Court has considered the principles
of natural justice and hald in that.case that the order of

the Board cannot be 'ana.thema'tised asAccndeming the man without
being heard. Their Lordships in pare-13 observed as follows :e

"Natural justice is no unruly horse, o lurking land
mine, moT a judicial cure-all. If fairness is shown by the
declislon-maker to the man proceeded against, the form,

fe atures and the fundamentels of such essential

procedur al proprloty being conditiomd by the facts and
circumstances of each situation, no breach of natural
justice can be complained of. Unnatural expansion of
latural justice without reference to the administrative
realitles and other fuctors of a givencase, can be
exasperating. We can neither be finical ror fanatical
but should be flex 1b1c vet firm in this JLU“lodlC‘Llon. No
man shall be hit below the belt -~ that is the conscience
of the matter.® :

"29!-0
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22w In view of the above facts and circumstances, we find
that the application is totally deveid of merit and rmeeds ne

interference and the same is dismissed leaving the parties to

bear their own costs. .
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