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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

NEW DELHI

O.A. No. 23/B8
T.A. No.

Shri R.C. Pathak

ris, Mridula Roy

Versus
Union of India & Ors,

Shri fl.L, Uarma

198 8

DATE OFDECISION 31.10.198 9

Applicant (s)

, Advocate for the Applicant (s)

_Respondent (s)

^Advocate for the Respondent (s)

The Hon'ble Mr. P. K. Karthaj Vice-Chair man (Dudl. )

The Hon'ble Mr. I» K. Rasgotraj Administrative Member,

1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ?

3. Whether their Lordships wish to see the fair copy ofthe Judgement ? ^
4. To be circulated to all Benches of the Tribunal ?

JUDGEMENT

(dalivered by Hon'ble Shri P. K, Kartha)
The applicant, uho is a Su-pdt. in Grade I in

the Office of the Chief Engineer, Bareilly Zone,

Sarvatra Bhauan, Barailly Cantonment, filed this

application under Section 19 of the Administrative

Tribunals Act, 1985 praying for'.quashing the impugned,

orders dated 7.8. 1987, 26, 9. 1 987 and 31 . 1 2.1987 on the

ground that the said ordars ware made by authorities

uho uere not competent under the relevant rules. By the

said orders, it has bean proposed to hold inquiry against

the applicant under R'ule 14 of the C. C. S. (CCa) Rules,

1965. The impugned order dated 7.8. 1987 uias passed by

Hajor General and Chief Engineer of the Headquarters,

Central Command at Lucknou, The impugned order dated

25.9.1987 uas made by Brig, and Chief Engineer of the
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Barailly Zone, Saruatra Bhauan# Barailly Cantt. The

impugnad ordar dated 31 . 12, 1 987 uas made by T-laj, Gen, and

Chief Engineers HeadquarterSj Central Command, Lucknou.

2, The application uas filed in the Tribunal on 5,1,88.

On 15.1,19B8s the Tribunal stayed the inquiry proceedings

pursuant to the impugned ordars mentioned aboue. The

application uas listed for admission on 24,10.1989 when

ue perused the records of the case carefully and heard the

learned counsel for both the parties. In our opinion, the >

application could be disposed of at the admission stage

itself as the learned counsel for the applicant did not

press the other reliefs sought in the application,

2. The applicant is the ice-President of All India

Civil Engineers Association uhich is recognised

by the Government and Secretary of the. National Confederation

of Central Government Employees and Uorksrs. He claims that

several employees at Barailly uere benefited due to his
•^variejy^of issuss on behalf gfj the employees ^

taking up (a /_ -ZZZZLT^juith the autho'^rities concerned. He

has alleged that respondant No.4 (Chief Engineer, Bareilly

Zone) took strong exception to the gate meetings organised

by him in 1986. He uas suspended on 6,7. 1987.

4, The case of the applicant is that the Appointing

Authority as uell as the authority competent to.issue a

charge-sheet for major penalty in the case of employees

holding Grobps 'C and 'D' posts in the Engineer-in-Chief's
Branch is the Engineer-in-Chi ef. 'in this context, reliance

has been placed on the provisions of Rule 12(2) read uioh
Part Vof the Schedule to the C.C.S. (CCA) Rules, 1965. The
applicant holds a Group 'C post in the Engineer-in-Chief' s
Branch. The impugned orders-were passed by Chief Engineers
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who uiers louer in rank to Enginear-in-Chi ef,

5. The case of the respond'ents is that ths pousr of

the Elnginaer-in-Chiof has baen delegated to the Chief

Engineers by order dated 16th August, 1979 made in

exercise of the powers conferred by clause (a) of sub-

Rule (2) of Rule 12 of the C.C, S. (CCa) Rules, 1965. A

copy of the said order has been annexed to the counter-

affidawit filad by the respondents (vide Annaxura I\/,

pages 74 and 74~A of the paper-book). According to the

said order, in respect of all Group ' C posts, including

Dffice Supdt, Grades I & II, the authority competant to

impose penalties and the appellate authority have been

specified, Chiaf Engineer (Command) and Chief Engineer

(Zone) have been so empouared to impose all penalties

on incumbants of Group ' C posts. The appellate authority,

uhare the disciplinary authority is the Chief Engineer

(Command), is tnginsar-in-Chief, while in the case of

Chief Elngineer (Zone), it is Chief Engineer (Command),

6. The learned counsel for the applicant contended

that the order dated 16th August, 1979 mentioned above,

has not been published in the Gazette through a notifica

tion and that tha necessary changes have not baen made in

the Schedule to the C,C, S, (CCA.) Rules, 1965 thereafter.

According to her, in the absence of such a notification

and amendment of tha Schedule, the said order will have

no legally binding effect,

7. The contention of the learned counsel for the

respondents is that the order dated 16th August, 1979 by

its vary nature, is axecutive in character and that it is

not required tO' be notified in the Gazette and thereafter
Ql__
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inserted in the Schedule to the C.C.S, (CCA) Rules,. •

8. Rule 12 of the C.C.S, (CCA) Rules deals with the

disciplinary authorities. Sub-rule (l) states that the

President may impose any of tha penalties specified in

Rule 11 on any Goyernm-ent servant. Sub-rule (2) providesj

inter alia^ that uithout prejudice to the provisions of

Sub-rule (1) but subjact to tha provisions of Sub-rule (4),

any of the penalties specified in Rule 11 may be imposed

on a member of a Central Civil Service other than the

general Central Service, by the appointing authority, or

tha authority specified in the Schedule in this behalf, or

by any other authority empowered in this behalf by a general

or special order of the President, In the instant case,

the order dated 15.8, 1 979 uas issued by the Under Secretary

to the Government of India indicating therein that it uas

issued "by order and in tha name of the President", The

question arises whether such an order is required to be

notified in the Gazette so as to make it operative and

valid,

9, The learned counsel for the applicant dreu our

attention to- the Government of India's instructions

contained in the 0, dated 13th September, 1 95 7 dealing

uith the notification of amendments to statutory rules,

•It is, inter alia? stated in the said 0,^8 that all

statutory rules have the f orca of laui and no amendment

in any such rule acquires legal validity unless it is

formally' made and notified in the same manner as the

original rules concerned. The 0. refers to some

instances uhich have been noticed uherein changes uera

affected only by an executive order and not by a formal
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amendmsnt of the relevant rulss although the validity of

any altarations in ths conditions of service made by

executive orders alone remain open to challenge in a

court of lau. In vieu^ of this, the 0, Pi, concludes iliith

ths follouing instructions;-

"All concerned are, therefore, requested to note

and observe the fo llouing instructions in this

regardi-

(i) In all cases in which conditions of service

already smbodied in rulas are to be altered,

such alteration should invariably be made by

a formal amendment of the rules made and

notified in the appropriate "lanner,

(ii) Uhere the intention of ths alteration is to

liberalise tha rulas in favour of the Govarn-
i

mant servants, there may be no objection to

giving affect to the intention by means of

an executive ordar in advance of the formal

amendment of rules. But the formal amendment

should invariably be made as soon as possible,"

Govt. of India, H. A. 0. f^. No. F_Z-/3/57-

Estt, (a) dated 13. 9. 1957).

In our opinion, the aforesaid instructions by the Government

of India uould not be applicable to ths delegation of pouiers

made by a special order issued in the name of the Presidant

by invoking the provisions of Rule 12 (2) (a) of the C.C.S.

(CCA) Rules, 1 965.

10. Intri'nsic evidence for the above conclusion is

available in the provisions of the C.C.S. (CCA) Rules, 1965.

In the said Rules, wherever notification in ths official
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Gazstts is required, the ^ama has been mentiGned. In

cases uihere an ord er , ,_ : ;ganer al, or special,' is

to ba issued, the same is mentioned uithout any require-

msnt of publication in the official Gazetts. For example,

in Rule 2 (f }, department of the Government of India'^'has

been defined to mean any establishment or organisation

declared by the President by a notification in the

official Gazette to be a department of .the Gov/ernmant of

India. No such requirement of notification in the official

Gazette is mentioned in the Rules uhars orders are to be

made by the authorities concerned. For example. Rule 3(2)

^ provides that the President may, by order, exclude any class

,of Government servants from the oparation of all or any of

these rules (see also rules 14(5) (c) and 18). In several

sections reference has been made to the making of general

or special order. For example, in Rule 6 it is stated that

civil posts under the Union other than those ordinarily

held by persons to uhom these rules do not •apply, shall,

by a general or special order of the President, be

classified as mentioned in the said Rule. The proviso

;V • to fiule 8 is to the effect that the President may, by a

general or a special order and subject to such conditions

as he may specify in such order, delegate to any other

authority the pouer to make such appointments.'(See also

Rules 9(2), 10(1), 12(2)(a) & (b), 13(l), 14(8) (b),

24(1), 29(l)(vi) and 35). The intentment of these rules

is quite clear. These .'order s are to be made by the

authority concerned not as subordinate legislation but

in the form of executive orders. In our opinion, such

orders are not required to be published in the official
CK-^'

Gazette, -
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11, The rule relating to the publication in the official

Gazette relates to delegat3d legislation, such as rules or
orders,

bys-lauis. In ffie "case -qfj/_ some .f or tn of publication uould be

necessary before they becoms effective. It uould be

sufficient if the general or special orders made by the

President are made known to the officers of the department

concerned. In the instant case, the applicant has not

disputed tha 'publ ication of the order dated 16th August,

1979 but has only questioned- its legality and propriety

on the ground that it should have been notified in the

Gazette of India. a see no substance in the said

contention. After the conclusion of the hearing, the

respondents have shown to us the relevant file relating to
/

the making of the order dated 16th August, 1979. It is

seen that the said order has not been published in the

official Gazette, However, the Eng ineer-in-Chi ef-^ s '̂ 2 '̂"".

Branch, Army Headquarters, New Delhi, vide letter dated

31st August, 1979, have circulated among all concerned

about the making of the said order. In para. 6 of the

said circular •letter, it has been stated that it should be

ensured that the orders are brought to the notice of all

concerned and that the disciplinary c a se s/appeal s are

dealt with in future strictly in accordance with the same.

The letter dated 31,8,1979 was issued in the ordinary

conduct of Government business and we are satisfied that

the existence of the order dated 16th August, 1979 has
\

been brought to the notice of tha employees of the

respondents. In our opinion, the bringing to the notice

of the employees about the existence .of the- order dared

16th August, 1979 would be sufficient and that the
publication of tha said order in the offloial Gazstta
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is not a mandatory requirament under the rules.

''2. In ths light of ths foregoing, uis no rn:'rit

/_at the admi- in the present application and the same is dismisssd/"
ssion stage
itself. " The interim orders passed on 15.1.1988 and continued

thereafter until further orders, are hereby vacated.

13. Before parting with this case, ue uould like

to add that the respondents should hold the inquiry

pursuant to ,the impugned memoranda dated 7.B. 1987,

26, 9. 1987 and 31, 12. 1987 expedi tiou sly and after
/

observing the procedure laid d oun for the inquiry in

the C, C, S, (CCa) Rules. The applicant should also

' fully cooperate with the holding of the inquiry. In

,casB the applicant is aggrieved by the final order

passed by the disciplinary authority, he uill be at

liberty to file a fresh application in accordance

uith laui after he has exhausted the remedies available

to him under the C,C.S. (CCa) Rules, 1965. The parties

will bear their oun costs.

(I.K, Rasg/tra) (P, K, Kar tL/
Administrative I'lember Wic e-Chairman (3ud 1. )


