IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

% ' ' NEW DELHI
0.A. No, 23/88 ' 1988
T.A. No. L

DATE OF DEcisioN_ 371, 10,1985

Shri R.Cs Pathak

Applicant (vs)‘

Ms, Mriddla Raoy

Advocate fot the Applicant (s)

Versus
Union of Indla & Ors,

Respondent (s)

Shri M.L. Varma
_ : Advocate for the Respondent (s)

CORAM :
The Hon’ble Mr. P. K. Kartha, Vice-Chairman: (Judl,)
The Hon'ble Mr,  LeKe Rasgotra, Administrative Mamber,

“Whether Reporters of local papers may be allowed to see the Judgement ? Y12
To be referred to the Reporter or not ?

Whether their Lordships wish to see ‘the fair copy of the Judgement 9 Vo

To be circulated to all Benches of the Tribunal ? VO

B o=

" ‘JUDGEMENT { :
(dallv,rrad by Hon‘ble Snri P.K. Kartha) .

The appllcanb, who is a Supdt, in Grade I in
the Office of the Chisf Enginesr, Bareilly Zone,
Sarvatra Bhawan, Barailly Cantonmsnt, filed this
application under Section 19 of the Administrative
Tribunals Act, 1985 praying for :quashing the impugned
orders dated- 7.8.1987, 26,8,1987 and 31,12,1987 on the
ground that4the said order§ ware hade by authorities
who were not competent under the releﬁant rules, By the
said ordefs,jit has bzen propos=d to Eold inquiry againét
fhe applicaht undar Rule 14 of the C.C.S.(CCA) Ruies,
1965, - The impugnad order dated 7.8.1987 was passed by
Major General and ChieF‘Engineer of the Headquarters,
Central Command at Lucknow, The impugned ordar dated
26.9.1987 was made by Brieg, and Chief Enginser of the
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Bareilly_Zone, Sarvatra Bhawan, Barailly Cantt, The

impugned brder dated 31.12,1587 was made by fMaj, Gen., and

Chief Enginesr,; Headquartars, Central Command, Lucknow,

2,  The application was filed in the Tribunal on 5.1,.88,

On 15.1.1988, the Tribunal stayed the inquiry proceedings

pursuant to the impugned ordars menticned above, Thé .

application was listad for admission on 24.10,1989 whsn

we perused the rscords of ths case carefully and heard the

learnasd counsal for both the parties, In our opinion, the:»

application‘could be disposed of at the admission stage

itself as the learned counsel for the applicant did nbt

press the other raliefs sought in the application.

3. - Tha applicant is the Vice-Presidsnt of All India

MeZe S Civil Engineers Associatien uwhich is recognised

by the Government and Secretary of theANational'Confaderation

of Central Governmant tmployees and Uorkers., Hs claims that

several amployees at Bareilly uere b snaof ited duz to his
“variety of issuzs on behalf gf  the employees O—

taking up\@ L.:::;;u1th the authorities concerned, He

has alleged that responden t No,4 {(Chief Engineser, Bareilly

Zone) took strong exception to the gate mestings organissad

by him in‘1986. He was suspendad on 6,7.1987.

4, Ths case of the applicant is that the Appointing

Authority as well as the authority compatant to issue a

charge-shest for major penalty in ths cass of employeses

nolding Groups 'C' and 'D' posts in the Enginesr~in-Chisfls

8ranch is thes Engineer-in-Chiaf, In this context, reliance

Has baen placaed on the provisions of Rule 12{2) read with

Part U of the Schadule to the C.C.S. {CCA) Rules, 1965, The

- . I3 . A ' o
applicant holds a Group 'CY post in the Engineer-in-Chisf’s
r .

2 iaf Englneers
The impugned orders Were passa2d by Chief =ng
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who wers louer in rank to Enginesr-~in~-Chief,
5. The case of the raspondents is that the powsr of
the Engineer=in-Chiaf has been delegated to the Chief
Enginears by order dated 16th August, 197% made in
exercise of the pouers conferred by clause (a) of sube
Rule (2) of Rule 12 of the £.C.S. (cca) Rules, 1965, A
copy of the said ordar has bzen annexsd to the Couﬁtar_
affidavit filad by the rsspondents (1£gg Annexure IV,
pages 74 and 74-~A of the papsr-book). According to the
said order, in respect of all Group 'C' posts, including
Office Supdt, Grades I & II, the authority competant to
impose panaltiss and the appellate authority have been
specified, Chief Engineer (Command) and Chief Engineer.
(Zone) have bsen so empowered to impose all penaltiss
on incumbents of Group 'Ct postg.‘ The appellate authority,
where the disciplinary authority is the Chiaf Enginesr
(Command ), is Enginser-in-Chief, while in the cases of
Chisf Enginszer (Zone), it is Chief Znginesr (Command),
Ge The learned counsel for the applicant contznded
that ﬁhe order dated 16th August, 19579 mzantioned above,
has not been publishad in the Gazestte through a notifica-
ticn and that thz necessary changz2s have not bsen made in
the Schzdule to the C.C.S.(CCA) Rules, 1965‘thereaftar.
According to her, in tha abs=znce of such a notification
and amendment of the Schsdule, ths said order will have
no legally binding effect,
7. The contention of thsz l=zarned counssl for the
rospondznts is that the ordasr datad 16th August, 1979 by
its vary nature, is axscutive in character and that it i;

not required'to.be notified in th2 Gazette and thereafter

Qo
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inserted in the Schedule to the C.C, S. (CCA) Rules,.

8. Rule 12 of the C.C.S5.(CCA) Rules deals with the
disciplinary authorities, Sﬁb—rule (1) states that the
President may impose any of the penaltizs specifisd in
Rule 11 on any Governmsnt sarvant, Sub=rule-{2) provides,

inter alia, that without prsjudice to the provisions of

Sub-rule (1) but subject to the provisions of Sub-rule (4),
any of the panalties specified in Rule 11 may be imposed

on a member of a Central Civil Service other than the
genzral Cent;al Service, by the appointing authority, or

the authority specifiad in the Schedule in this bshalf, or
by any other authority empowsred in this behalf by a general

or sp=scizl ordsr of the Prazsident, In the instant case,

the order dated 16.8,1978 Uaé issued by the Under Secretary
to the Govarnment of India indicating therein that it was
issuad ?by order and in the name of the President™. The
guestion arises uwhethar such an order is raquired to be
notified in the Gazette so as to make it operative and
valid,

9. The lesarnzd counszl for the applicant drew our
attention to the Governmsnt of India's instructions
contained in the O.N; dated 13th Septemb=sr, 1957 dealing
with the notif ication of amandﬁents to statutory rulss.

It is, inter alia, stated in the said 0.M. that all

statutory rules havz the force of law and no amendment
in any such rules acquiras legal vglidity unless it is
formally' made and notified in the same mannsr as the
original rules concerned, The 0. refers to somse
instances which havz been noticed uherein changes weara

sffected only by an executive order and not by a formal
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amendmzsnt of the relevant rulass although the validity of
any altarations in the conditions of service made by
executive orders alone remain open to challenge in a
court of lau, In>vieulof this, the 0.,M, concludes with
the follouing instructions:-

"All concerned ars, thersfores, requasted to note

and obsesrve the following instructions in this

regardi- |

(i) In all cases in which conditions of serviee
alrsady embodied in rulzs arz to be altered,
such altération éhould invariably be made by
a formal amandmént of the rules made and

. notifisd in the appropriate manner,

(ii) Uhere the intention of the alteration is to
liberalisg the rulag in favour of the Govern-
mant seru;nts, there may bs no objzction to
giving effact to the intention by means of
an executivs order in advance of the formal
amendment of rules, But the formal amandment
should invariably bz made as soon as possible,"
(Vide Govt. of India, M.HeA. 0.M. No.F-4/3/57-
Estt.(A) datad 13,8,1957),

In our opinion, the aforesaid instructions by thas Government
of India would not be applicable té tha delegation of pouwers
made by a special order issuad in the name of the Presidant
by invoking the provisions of Rule 12 (2) (a) of the C.C.S,
(CCA) Ruless, 1965,

10, Intri~nsic svidsnce for the above conclusicn is
available in the provisions of the €.C.S.(CCA) Rules, 1965.
In the said Fules, wherevsr notification in the official

O—
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Gazatte.

Gazette is required, ths Zames has been mentioned, In
Cases Whare an order,.ﬁgfgeneral, or special,”‘?:f,is

to be issued; the samé‘is mentioned without any reawire~
ment of publication in the official Gazettas, For example,
in Rule 2 (F),“@epartment of the Government of India’has
been d=fined to mean any esstablishment or organisation
declar=sd by the President by a notification in thé
official Gazette to bz a department of the Govarnmznt of
India., No such requiremznt of notification in the official
Gazette is mentioped in thes Rules whare ordsrs ars to be
made by the authorities concerned; For example, Ruls 3(2)
provides that ths Przsident may, by order, exclude any class
of Govsrnmsnt servants from the operation of all or any of
these rules (see also rulss 14(5) (c) and 18), In ssveral
sections referance has bsen mad= to tha making of ganeral
or spacial order, For exampls, in Fule 6 it is statsd thét
civil posts under the Union other than thoss ordinarily
held by persons to whom thzse rules do not apply, shall,

by a gensral or special order of the Presidant, be
classifiad as menticned in thsz said Ruls, The proviso

to Hulas B is to ths affact that/tha Przsident may, by a
gensral or a spacial order and subject to such conditions

as ha may specify in such order, delegate to any othszr

‘authority the powar to maka such appointmants,'(See also

Rules 9(2), 10(1), 12(2)(a) & (b), 13(1), 14(8) (b),

24(1), 29(1)(vi) and 35) T;E—intsntmenthof>these rulss

is quite clear, Theseiopdersare to be made by the
authority concerned not as subordinate legislation but

. R . ch
in the form of executive orders. In our opinion, su

i Li in official
required to be published in the
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1. The rule rslating to the publication in the of ficial
Gazette rzlates to delsgatzd l29islation, such as rules or
- , Jorders,&r
bye-laus., In the' case ofi/ soms form of publication would be
" nacessary before they become effective, It would be
sufficisnt if thes general or spescial orders made by ths
President are made known to the officers of the department
concerned, In the instant case, the applicént has not
disputed thz publication of the order dated 16th August,
1979 but has only quastionsd its legality and propristy
on the ground that it should have been notifiasd in the
Gazette of India., We sze no substance in the said
contention, After the conclusion of the hsaring, the
respondants have shoun to us the relevant file relating to
p

the making of the order dated 16th August, 1979, It is

seen that the said order has not been published in the

hiefie T

official Gazette, Howaver, the Engiffecr—in-C

PSS, o — -

Brgnch, Army Headquarters, Neu'Delhi, vide letéer_daéed
31st August, 1979, have circulatad ameng all concarned
about ths méking of the said order. In para.6 of the
said circular letter, it has bsan statad that it should be
ensured that the orders are brought to thes notics of all
conczsrned and that the disciplinary cases/appeals are
dealt with in future strictly in accordance with the same,
The lsttef dated 31.8.16879 was issued in the ordinary
conduct of Government business and,ue are satisfied that
the existsnce of the order dated 16th August, 1878 has
bean brought to Lhe notice of the smployses of the
respondents. In our opinicn, the bringing to the notice
of the employess about the existance .of the order datsad
16th August, 1979 would be sufficient end that the

publication of the said ordsr in the official Gazette

Q. —
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Lat the admi-
ssion stage
itself,

W
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is not a mandatory regquirement under the rules,
12, In ths light of thz foregoing, we s22 no mirit
G,_/

in the pres=nt application and the sams is dismigszd/
The intarim orders passed on 15,1,1988 and continueé
thereaftsr until further orders, ars hereby vacated,
13, Before parting with this cass, we would like
to add that ths respondents should hold the inquiry
pursuént to the impugned mamoranda dated 7.6,1987,
26,5.1587 and 31,12,1887 expeditidusly and af ter
observing the procedure laid doun for the inquiry in
the C.C.%, (CCA) Rulss, The applicant should also

fully cooperate with the holding of the inguiry, 'In

.Case thea applicantAis aggrieved by the final ordar

passed by ths disciplinary authority, he will he at
liberty to file a frash application in accordance

with law after he has exhausted tha rsmedies available
to him under thz C.C. S, (CCA) Rules, 1965, The parties

Wwill bzar their oun costs,

"y
A S 168
(I.K, Pé;/;\/a[) y/ /)/g/7 (P, K, (aM‘ L),l

a
Administrative Member Uice—Chalrman(J dl.)




