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DATE OF DECISION

Shri Ishwar Singh : __ Petitioner
‘ , Shri. B.S.Charva, Advocste for the Petitioner(s)
Versus
Delhi Administration & Ors. Respondent
! — Advocate for the Responucm(s)

colan

The Hon’ble Mr. P,C, Jain, Administrative iember.

The Hon’ble Mr. J.P. Sharma, Judicial hember.

1. Whether Reporters of local papers may be allowed to see the .Judéement? %’
2. To be referred to the Reporter or not? *
T 3.. Whether their Lordships wish to see the fair copy of the Judgcmen{vl

4. Whether it-needs to be cxrculated to other Benches of the Tribunal? w.
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Central administrative Tribunal
Principal Bench: New Delhi.
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Regn.No.0A~222/88 dste of vecision: 2V !
Shri Ishwar Singh ... Applicant.

VS.
idelhl Administration & Qrs. ... despondents.
For the applicant e«s ohri B,%.Charya,

Aavocate.

For the respondents ... Smt.Avinasnh Ahlawat,

Advocate.

GORAM: Hon'ble Shri P.C. Jain, kWember(scministrative)
Hon'ble Shri J.P. Sharma,ieiber (Judicial)

(Delivered by Hon'ble Shri J.P. Sharma)

The applicant, earstwhile, Ballif, in the office of
Régistrar, Cooperative Sociseties, New Jelhi filed this
applicetion under Section 19 of the Administrative Tribunals
Act, 1982, assalling the order dated 29.10.1986 of the
Oisciplinary authority(Registrar, Cooperative Societies)

and the Appellate order dsted 5.2.1987 passed by the

~Joint Registrar(Vigilance) -upholding the penalty of removal

from service paséed by the wisciplinary Authority. The
applicant prays for the quashing of the aforesaid order
with consequential benefits of reinstatement in sérvice
with back wages atc,

2. The facts as steted by the applicant are that he was
appointed as a Ballif on 12.5.1975., A memo dated 19.3.85

was issued to him that while working as Ballif he received

a sum of As.1500/~ from one Shri Ganeshi Lal Kapoor,Judgement-

Debtor(in recovery case No.462/83-84 but did not deposit

cr

hat amount with the casher. He did not even i=sue the

receipt in prescribed form TR-5 of Rs.1300/- received

as aforssaid. The applicant did not reply to this memo.

Anothner memo was issued to him on 5.5.1985 {Annexure A-1).

Ine reply given by the avplicant (Annexure P-2) is as
g Y k J

follows:
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take Bs.l1500/~ from Shri Ganeshi Lal Kapoor in

case No.462/83-84 for ¢e90a1u. This is for your
kKind 1nf0rmdt¢on.

3. = The applicant was issued with a charge-sheet dated

~

22.8.1985 alleging that the applicant while working as

Ballif in the Recovery Branch collected a sum ofas.ldC0/~

from one Shri G,L.Kapoor on 7.4.84 but did not deposit

3

the recovered amount with the Cashier, The applicant was
suspended with effect from 20.56.1985 under Rule 10{l) of the

CCA) Rules,l965. The charge against the applicant is: as

Ustatement of articles of charges framed against
Shri Ishwar Singh, Ballif.
article 1
Shri Ishwar <ingh, Nﬂllu functioning as Ballif
in Recovery Branch coliected & sum of nu.lbuo/— from
Shri G, L.Kapoor, Judgement debtor on 7.4.84. He issued
a receipt on & plailn paper and did not deposit the
recoverad amount with the Cashier, He also failed to
respond to the memorandum Jsklng for his explanation
on this account on 19.3.85 and 5.6.85. He thus failed
to maintain devotion to duty and acted in a manner
un-bcoming of a Government Servant and unargoy v1nLau d
provisions of Rule 3 of uua(bonuuCL) Rules, 1264,

o,
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Shri ,3.Pandit was appointed as Enquiry Officer and submitte

H

the Enquiry report (Ex.P7) on 24th July,1986. Disciplinary
Authority passed the impugned order of punishment on 29.10.86
against which the applicant filed an appeal (Annexure-F9j

which was rejected by the Appellate order dated 5.2.1987 by
\

the Joint Hegistrar(Vig.). Tne applicant\assailed the order

_on the ground that the report.of the Enquiry Officer is not

based on any lsgal evidence and the findings of the anguiry

Officer are based on conjectures and surmises. It is said

3

by the aOUllCoﬂu thct he took 5 friendly loan from Shri u.i.
Fapoor and never received any amount for deposit towarcs

the dues of recovery in case No.462/83-84. However, Shri G.L.
rapoor gave an applicaiion withdrawing his complaint but the
Enguiry Ofiicer did not consider that request for withdrawal

of the complaint. It is further stated that the dnguiry Office
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has tzken into account the misconduct of the applicant
without framing a formal charge against-the applicant under
Hule 16(4) of the ”“‘(uonduct) Aules, 1964, Thé Jisciplinary
Authiority as well-as the Appeilate Authority‘also did not
give any reason in upholding the guilt of the applicant.
Tne orders passed by both the au»horltleo viz, wdisciplinary

uthority and Appellate Authority are non-speaking orders.
The applicant also took a stand that the statement of the

A .

applicant was not taken kmkox®emxxsgzaiiem by the EBnguiry

Officers under Rule l4(l8) of the CCS(CCA) Ruleé,1965.

4. The responoean nave Contested the applicatiom and
filed a;Written statement stating theat one Shri G.L.Kapoor,
a defaulter in recovery case Nb.462/83-84 made a
complaint against the applicant thaﬁ a Ballif (Applicant)

has tsken Rs.l300/- from the complainant and issued a
hand-written receipt on a plain vaper, but had not deposited

the amount on His behalf to ths Cashier. On receiving this
complaint, Leputy Rejlstrdr(ﬂ@cove:y) issued a’mémo dated
19th March,l985 calling upon the applicant to explain his
conduct but he failed to submit any explanation. The
applicent was issued another memo dated 5.6.1985. " The
applicant was issued a chargesheet and Shri 0,5.Pandit

was appointed as Enguiry Officer. The applicent was supplied
with the documents to be used against him in evidence and
was also allowed the inspection of documents. after the
completion of the Enquiry, the dnquiry Officer submitted

his report dated 24,9.1986 on which the impugned orderémug;e
passad, first by the Oisciplinary Authority ind subsegquently
rejecting the applicantis dopeal against tils order;

by the aAppellste Autnorlty/upho1d1ng the penalty imposed

by the wisciplinary Authority. In fact, the applicant

became disinterested in tne enquiry procsedings from

18.6.86 on which date the Uefence assistant was absent.

The Enguiry was adjourned to 24,6.1986 on which date the
Witﬁeés vas gxémined butthe applicant failed to cross=examine
him and again tne eﬁquiry was adjourned to 1.7.1986. On
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1.7.1986, the statement of Snri . L.Kapoor was recorded and
he was cross-examined by tne Defence assistant. The next
date of heéring was fixed as 15,7.1986 for Submission of
written argﬁments. Meither the applicant nor his uwefence
‘Assistant waspresent and so the Enquiry was adjourned to

Dafence Assistant did not

(o

6.8.1986. The applicant or hi

appear thereafter, though the Enguiry Officer informed the.

-

lefence Assistant on teiephone also on-12.8.1986. The report,
therefore, was submitted by the Enquiry Officer on 24.9.1986.
In view>of the above, the respondents have stated that the-
applicant has been rightly held guilty of committing criminal
misappropriation of‘Hﬁ.15bO/g and so has been legally
punished by removal from service. |

5 e have heard the learned counsel for the parties

at length and perused the record. The learned counsel for the
applicant argued;that the finding given by the Enguiry Officer
is perverse and is not bésed'on any lesgal evidence. The
contention of the learned counsel is that the finding of the
Snguiry Ofiicer (Apnexure P=7) is‘based on surmises and
_conjeétures and?ionsidered that part of evidence which
cannot be legally considerid. Tne learned counsel particularly

of :

referred to the statement/Shri G.L.Kapoor (Annexure P-11),
who made the complainﬁ against tne applicant earlier of
taking ris.l15300/- for.adjustment towarcas the recovery dues

of the Coopérativé Bank Loan. Tne Enguiry Officer observed
in the gnguiry wéport that tne evidence of Shri G.L, Kapoor

is not religble. It is pecause of tne fact that the witness
after three montns of making the complaint wrote to tne
department that his coaplaint against Ishwar $ingh(applicant)
be wicharawn. The stetement of tnis witness has to be viewed
in tne light of the defence taken by the applicapt.™ in the
Cross-—examination of this witness. The witness has stated
that ne has personsal relationship with Shri Ishwar Singh

and that he gave an amount of #s.1500/~ on 7th April, 1984

to mest the personal expenses of Shri Ishwar Singn with the

Az
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condition that the amount will be deposited /repaid by him
against the recovery demand due .from him. In the épplisation

itself, the applicant has stated that Shri G.L.Kapoor nappened
to be his personal friend and known fo him since long and he

i - ’ - loan

had received an amount of Rs.1500/- as friendly/because of

emergent need arising with the apglicant. The witness, ShriG.L.
in
Kapoor, however, made a complaint/jareh. ,1985 that the applican

had taken Rs.1500/- towards the loan but the same was not

deposted towards the recovery dues\qf the cooperative bank.

On this, a show cause notice was given and the applicant in
reply to it submitted as gquoted above,wherein he denied having
taken Rs.1500/- from Shri G.L.Kapoof in connection with case
No.462/83~84 for deposit. Thus,the applicant as well as the
Witness;s subsequent conduct made it clear that Shri G L.Kapoor
wanted to save his position vis-a-vis the complaint made by

him against'a public servant at the same time helping the
applicant to be relieved erthhe impending-enquiry. Criminal
misappropriation by a Government servantq;f_amount to a
criminal breach of trust if the entrusted progerty is not
disposed of in the mannér enjoined ih the-trust. Shri G.L.
Kapoor has clearly stated that'the amount_waé given tg the
applicant and that amouht was to be adjusted or depositec in
the recovery demand due from him. The épplicantdid not do |
that. This is a legal evicence against the applicant and the
Enquiry O fficer has given three reasons in accepting this
as evidence against the applicant. Firstly, the defence of
the épplican@fﬁnat ne had borrowed a sum of #s.1500/~ from

Shri G.L. Kapoor in his capacity as a gerscnal friend of.

L

to in the
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Mr. Kapoor. However, this was not at all referrs
reply given to the show cause notice dated 19.6.85 before his
suspension. Secondly, the statemant of Shri G.L.Kspoor in

supporting the applicant tnat a sﬁm of 2s.1500/- was advanced
to him and on 4th March,1985, Shri G.L.Kapoor filed a written
Eomplaint in ﬁhe office of the Registrar, Cooperative Societies

Stating that Shri Ishwar Singh had recovered an amount of

L
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Rs.1500/- from him in a recovery case in which he{G.L.Kapoor)
was Juddement ~ebtor snd that the amount had not been depositec
with the Cashiér of the office. Thus, the rscovery was due
against Shri G.L.Kapoor and he was to pay Bs.1500/- as
Julgement Lebtor in a recovery case in wnich the applicant
was a Ballif of the Cooperative Society. The complaint by
Shri G, L.Kapoor on waich the action was initiated is also good
piece of evidence sgainst the applicant which is not denied.
Thiraly, the zpplication for withdrawal of the complaint is
an after thought as it nas been moved after a period of three
months when the applicant Was already -suspended oh 20.6.85.
The withdrawal application of the coﬁplaint(mﬁnexqre £3) is
dated 21.6,1985 in which Shri G.L.Kaepoor has stated that .. .
he has received the full amount from the applicant and nothing
is due from him., However, this is after the recovery
already been éffected from Shri U.L.Keapoor. Curiously enough
in the reply filed by the applicant(Annexure P-2) the applic ant
does not St‘te that ﬁe has repaid the lecan of‘Hs;l500/— taken
from Shri G.L.Kapoor. Tnus, it cannot be said that the case

o is
is of no evidence ) . the finding of tne uﬂquf/ ULLlcor/not
in any way such as cannot be arrived &t by a reasonable person.
O, The learned counsel for the applicant has referred to
ALR 1969 S5C 983, Central Bank of India Vs. Prakash Chand Jain,
wherein the test of perversity has been laid down that if the
domestic Tribunal gave a2 finding at which no reasonable
parson. could hrave arrived on the material before the Tribunal
then such a finding cannot be said to be a good finding for

upholding the personsguilt. The learned counsel for the

applicant has also placed reliance on the authority reported

©

in 1986 L & 1 Cases page 1126,0elni Transport Corp soration
Vs, Ual Chand., Here the case was whefe there was no legal
evidence and as such it was held that the finding given by the

Enquiry Officer was pervarse. Thus, both the above authorities

have no application to the present case. 1In view of this

le
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the arguments of the learned counsel for the applicant that
the finding is perverse and is not based on any legal evidence
has no merit.
7. The learned counsel further argued that the Enguiry
Officer’s report was not given to the applicant but i1t has not
been alleged as a fact in the application itself and on the
other nand a copy of the Enquiry Officer's report has also
been filed by the applicant himself (Annexure P=7). This
argument also,thsrefore,has no force.
8. The learned counsel for the applicant fﬁrther
argued that in_a case where defence has not beesn given by
the charged official, the statement under Rule 14(18) should
have been taken by the Enguiry Officer. However, in the
present case ..as given gut in the counter the applicant
became disintenaiaqﬁn the last stage of the enguiry since

1.7.1986, on which date the witness Shri G,L.Kapoor was
b 2

cross—examined. Afterwapds, in spite of the repreated calls

by the Enquiry Officer, neither the bDefence Assistant nor the
applicant himself appeared before the Enquiry Officer. So,

it cannot be said to be on account of lapses on the part

(2551

of the dnguiry Officer. Tne applicant has been afforded
suf ficient opportunity and he was allowed tTo cross~sxamine
the witnesses.

i

e The learned counsel further argued that the Cashier

"was an important witness and was cited in the charge-sheet

as a witness but he was not produced. The witness cited
in the charge-shzet may be produced by the prosecution not

necessarily that-all of them should be produced. The applicant

“was free to ask for . the examination of the Cashier. However,

in para 6(d)of the Gounlter in the last line it has been stated
that the ststement of Cashnier was recorded pyt .the-applicant
failed to cross—examine him. Thus, this point raised by the

leerned counsel for the applicant also has no force.

Le



to costs.

10. Ine learned counsel for the applicant further argued

that Enquiry Officer in his report has also considered

the fact that the applicant took a loan of 3s,1500/- without

informing the authorities waich is in violation of Rule 16(4)
of the CCS (Conduct) Rulés,l964. However,the Enguiry Of ficer
only mention d it to belisve or disbelieve the defence of
taking loan by the applicent and did POE base any finding

on it. _The authorlty cited by the applicant in this
connectipn;ig AIR 1964'SC page-334, Rameshwar Shah Vs,

District w@gistrate, in'fact has no application because

the &nquiry Officer did not give any finding against the
applicant that why 5e did not infofm the authorities of

taking loan: In fact, the enquiry office had discarded

‘the defence version that loan was taken by the applicant

from.Shri G.L.Kapoor.

1ll. It is argued by the learned counsel that the
Disciplinary Authority as well as the Appellate Authority
did not give any speaking order, However, it is not so.
The Discipligary Authority has passed a deteiled order

(annexure P-B8) in waich the report of the Baquiry Of ficer
. 4 1q Y

. S . oo ds,
have been fylly discussed and considered and so also/in the

Appellate order (Annexure P-10)
12, in view of the above discussion, the appllcamlon is -
dev01d of merit and the same is dismissed with no order as

. & ———) p
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