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CENTRAL ADN INISTi AT IVE Th IBUNAL
. PRINCIPAL BENCH, DELHI.

0.A. No.219/1988,

DATE oF CECIS ION: February 5, 1990,
Amarjit 3ingh N Applicant,
Shri A.3. Gulati ceeoe sdvocate for the Applicant.
V/s.
Jnion of India  eeee Hespondent.
Ms. 3hashi Kiran oo Advocate for the hespondents.

CORAM: Hon'ble ir. Justice Amitav Banerji, Chairman.
% _Hon'ble Mr. P.C. Jain, Member (A).

( Judgenent of the Bench delivered
by Hen'ble Mr. P.C. Jain, Member)

The applicant, who was working as Chief Estimator
under Chief Engineer (PRD), Northern Railway Headguasrters,
Baroda House, New Uelhi, has filed this application under

1 Section 19 of the Administrative Tfibunals Act, 1985

against the alleged arbitrary and mala-fide act of all
the respondents in general and Chief Personnel ufficer
in particulur for not issuing any Pensiovn Payment Order
after the alleged acceptance of his voluntary retirenent
with effect from 13.9,1985. He has prayed for the
following reliefs: -~

"The ..ailway Administration should pay a
sum of s, 1500/~ p.m.

(a) during the pendency of the case

(b) that the hailway Administration should
release my own contribution to the P.F.
illegally withheld by them alongwith
12/6 interest thereon, P.A.

(c) Contribution towards LIC (group insurance
deduction from my salary).

(d) I have spent about ks,10,000/- on the sickness
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of my wife and children by raising interest
free loan from my relatives,

(e) Adequate relief for starving self znd family

may also be ordered by the Hon'ble Court at
least @ Rs.2500/- p.m. from 13.9.85 onwards. "

2.. The facts of the caée, in brief, are as under: -

The applicant wgs working as Chief Estimator in
the Northern Eailway Headquarters, New Delhi. He was
sanctioned 45 days' leave, from 30.8.1983 to 13,10, 1983,
for taking his wife abroad for trestment of nher illness..
He alleges that he extended his leave by sending his
applicetions from time to time, and after availing Earned
Leave from 22.1.85 to 10,9.83, reported for duty on 13.9.85,
On 13.9,1985 itself, he applied to the Chief Engineer (rel)/
Chief Perscnnel ufficer, Northern Railway, Headquarters
Office, New Delhi for voluntary retirenent w.e.f. 13.9.1985
and also requested for waiving the not ice period of three
months as a specijl case., This application was recommended
for necessary action by the A.E.N./PRD, Dy. C.E./PD and
C.E;/P&l and sent to Deputy Chief Personnel Ufficer on
18.9.85,
3. de have gone through the pleadings of the case
and have heard the learned counsel for the parties.
.4. ' The plea of the applicant is that after availing
Earned Leave for 45 days, he extended his lea&e by sending
leave applications from time to time. He reported for duty
on 13,9.85, but the then Asstt. Engineer (P8D) advised him
to take voluntary retirement since he had compleﬁed 33 years
of service and un his advice, he submitted his application
for voluntsry retirement on 13.9.1985 itself (Vide Annexure
'A' to the application), which was prccessed and his
veluntary retirement accepted on the same day. His letter
for veluntary retirement was marked to Dv. Chief Personnel
- Officer, who, according to the applicant, did not carry out
the orders for issuing the pension payment order and settling

his dues; nor did the applicant receive any positive reply
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in spite of numercus representations, including letter
sent through Minister of State, Civil Aviation, New Lelhi
addressed to Minister for Railways, Government of India,
New Jelhi. According to the applicant, his absence from
13.10.83 tc 13.9.85 has been treated as leave without pay
and as such regularised and since he has put in more thah
30 years of service, he has got the right to seek voluntazy
retirement and the Perscnnel Branch has no authority to
withhold the orders passed by the C.E. (P&D). He has
admitted that ¢ charge-sheet dated 23.3.1987 has been
served cn him, but it has been dene after a period of

14 years from the date of his voluntary retirenent. He
denies the pendency of any disciplinary proceedings agsinst
him. He has reiterated the facts in his rejcinder with
emphasis thst his voluntary retirement héd been accepted
by the ccmpetent authority, i.e., the Chief Engineer, WO
could do it in exercise of the powers vested in him as

Head of the Department.

5. The plea of the respondents is that the applicant
remained absent unauthorisedly after the sanctioned 45 days
LAP/CPC from 30.8.83 to iB.lO.é3 and, therefore, action
uﬁder Discipline & Appeal Rules is pending agaihst him,

and a charge-sheet has already been issued to him for

unguthborised sbsence. The applicant was on leave upto

13.10,83 and he applied for voluntary retirement on
13.9.83 when he was not on duty, and that mere submission
of application deoes not mean acceptance of voluntary
retirement. They have denied that the applicant was
advised by any officer tc teke voluntary retirement. The
Chief Engineer (P&l) had only marked his application dated
13.9.85 to Dy. Chief Personnel Officer after recommend ing
his case and the normal procedure for obtaining vigilance
clearsnce had to be followed before his request for

voluntary retirement could be accepted., Since a case for
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unauthorised apsence was pending against him, his vcluntary

retirement could not be accepted and, as such, his.pensionarf
-dues could not be settled. In the orzl submissions, the

learned counsel for the respondents further averred that
the facts that the applicant had tzken leave on the ground
of illness of his wife and in his letter dated 13.9,1985
for taking voluntary retirement, he had stated that he
could not return te India because it was not possible for
him to leave his wife alone in a foreign country, were yet
to be Qerified in view of a complaint that his wife neverxr
went abroad and that he himself went and worked with

M/s. ALTAHER ENTERPRISES MUSCAT as-QUalit? Surveyor during
30.@.83 to 30.6.84 and again from 22.1.85 to 10,9.85
without resigning from the Railways and without the

permission of Railway Administration. Fer this act of

omission, a charge-sheet had been sent tc the applicant

on 3.3.86 by the office of Dy. C.E. (P&D).

G The points for determination in this case are
whether the notice of voluntary retirement was a valid
notice; and whether this notice was accepted or will be
deemed to have been accepted by the competent authority.
7. The Schene of Voluntary Retirement for Railway
employees was notifed by the Railway Board's letter
No.E(PRA) I-77/RT=45, dated 9,11.77. Under this scheme,
Railway servants who had put in not less thén 20 years
qualifying service, could seek retirement on veluntary
basis by giving three months' notice in writing to the
appcinting authcrity. A notice of less than three months
could be accepted by the appointing authority in deserving

cases, with the spproval of the Ministry of Railways.

(émphasis supplied)., If a Rjilway servant retires under
the schemé of voluntary retirement while he is on 'leave not
due' without returning to duty, the retirement is to take
effect from the comméncement of the ‘'leave not due'. In

case of Group 'C!' and Group "Dt railway servants, approval
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of the General Manager was required if notice for voluntary
retirement was proposed to be accepted in cases in which
disciplinary proceedings were pending or contemplsted
against the railway servent concerned for 1mposvtlon of

a major penalty. In In Railway Board's letter No E(PRA) I-77/
RT=-46, dated 22.8.85,A1t was clarified that 'Extraordinary

Leave! cannot be termed as leave standing to the credit

of the railway servant and, therefore, it cannot run

concurrently with the period of notice given by him for.
seeking voluntary retirement.

8. The respondents have also mide available the
relevanﬁ departmentél file. It is seen threfrom that

the applicant was sanctioned 15 deys L.A.P. from 10, 1,78
to 24.1.78 and 164 days L.H.A.P. from 25.1.78 to 7.7.78.
He reported for duty on 6.12,79. - The period of his absence
from 8.7.78 Onwards-waé regglarised by granting him 168 |
days L.H.A.P. upto 22.12.78 and 348 days Leave without Pay
frem 23. 12 78 to 5,12.79. He remained on Leave w1thout Pay
from 15 3,80 to 14.3.813 on L.H. A P. from 15 3. 8l to
23.4.8l; and on Leave without Pay from 24.4 81 to lS.V.82.
He was sanctioned 45 days'! leave from, 30.8.83 to 13.10.83.
An applicatiOn dated 14.10.83 for six monthsi leave with
effect from lssioges on account of his wife's illness

was al§o received in the office of the respondamts, but
thelleave-for the entire period from 14.10,83 was not
sanctioned. Even on 13.9.85, though the applicant was

in Delhi, he did not attend office on that day. From this

it will be seen that the contention of the applicant that

he resumed duty on 13.9.85 is not substantiated andlon
that date, he was on unauthorlsed absence, which was
continuing {from the expiry of 45 days'! leave sanct ioned
to him, i.é, from 14.10.83. Therefore, this period of
unauthorised absence could not ruﬁ concurrently with the

period of notice,
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9. The request for voluntary retirement itself stated
that the @ériod of notice may be waived as a special case
and he sought retirement with effect from the date of his /
réquest, ive., 13.9.85. 1In such a case, approval of the
ﬁailwey Ministry was required before a notice of less than
three mdnths-— in this case, there was no notice period
at-éll - could be accepted by,the/competent authority,
Moreover, as already stéted above, sinceldisciplinary
proceedings wérg contémplatédAagainét.him, notice for
voluntary rétirément required the approval of the General
Manager in the case of the applicant,-who belonged to
Group 'C! staff. In this caseg‘neither the abproval of
the Railway Ministry nor the'approvql-of the Genera
Manager was obtained. The applicant hes algo not shown to
us that any ordéx or letter fo'the effect that his request
for voluntary retirement had been accepted, was issued to
him. The file alsoc does ho; show any such order of the
competent aqﬁhofity. The coﬁfidential letter No.CEMisc/
Confdl/82, dated 12.12,1985 (Annexure 'M' to the application)
on whicﬂ reliance has been placed by the applicént, cannot
be taken as a letter of .acceptance of his volunfary retire-
ment or regularisation of the period of his absence from
duty as it is only a confidential communication between
one wing of the Dgpartment‘to another without any support-
ing evidence in regard to the contents thereof. Even
assuming that C,E. (P8D) was the competent authority in
-this case, he also had not issued any order to that
effect, He had oﬁifxfdrﬁarded the application of the
applicant with his recomnendation to the Dy.- C.P.C. As
stated above, thé Head of the Deparfmenf did not take
the approval of the Railway Ministry or of the General
' Manager, as required in this case. From this, it is
cléar that the requést of the applicant for voluntary

retirement was not accepted.
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10, It was argued on'behalf of the-applicant that
as per the Railway Becard!s letter-dated 9.11.77 on the
Scheme of Voluntary Hetirement for Railway Employees
(supra), even where the notice of voluntary retirement
given by a Railway servant requires acceptance by the
appointing authority, the Railway servant giving notice
may presume acceptance and the retirement shall be
effective in terms of the notice unless the competent
authority issues an order to the centrary before the
expiry of the périod.df-notice, and, therefore, even if
it was accepted for the sake of argument that the reguest
of the applicant for Voluntary retirement was not accepted,
his request will be deemed to have been accepted in

[P
accordance with the aforesaid provisomin the scheme.

The presumption of acceptance is to be effective in terms

of the potice unless the competent authority issues an

crder to the contrary before the expiry of the period of

notice.. (emphasis supplied). 1In this case the prescribed
period of notice of three months was not given by the
applicant, nor there waes a notice for a shorter period.
In this case, the applicant applied for voluntary retire-
ment with effect from the same date on whibh he made such
a request, It would, therefore, be illogical to hold
“that the applicant's reguest for voluntary retirement

can be présumed by him tc have been accepted if the
competent authority did not issuelany order to the
contrary on the same date. However, the logical
interpretation in suchjégge would be that the applicant
would be entitled to presumé acceptance of his voluntary
ret irement if the competent authority did not issue any
order to the contrary within the maximum period of three
months, which is prescribea for notice for such request,
This period expired on 13.12.85. The respondents have

not shown anything to establish, or even to indicate, that
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any communication to the contrary had been sent to the

applicant by that date. In fact, we have not been shown

‘any such communication having been sent to the applicant

even later.

11, In view of the above discussion, we are of the
view that the requesf of the applicant for voluntary
retirement will be deemed to have béen accepted on the
expiry of three months from the date of his request

dated 13.9.1985. e further hold that in terms of the
Ryilwvay Board's letter NO.E(P&A)E¥77/TR—46, dated 9.,1L.77
read with the clarification issued in the Railway Board's

letter of the same number, dated 22,8,85 (supra), the

voluntary retirement in this case shall take effect from

the date of expiry of the 45 days?! Earned Leave sanctioned

to the applicant, i.e., with effect from 14.10.1983. The

respondents are, therefore, directed to settle.the retire-

ment benefits éf the applicant within a‘psriod of three

months” from the date of receibt of a copy of this oxder

by them. In the facts and ﬁircumsténces of the case, we

do not censider it a fit case for awarding any interest

on the amounts which may become due to 'the applicant on

his voluntary retirement, except that he will be paid

interest on the balance in ﬁis Provident Fund and the Qrdﬁp

Insurance Scheme, a5 admissible to him under the rules.

The respondents would be at liberty to continue .or initiate,

as the case may be, the disciplinary proceedings against

the applicant, referred to above, in accordance with law,

if so advised. .

12, The applicetion is partly allowed‘in terms of the

above directions. The parties shall besr their own costs.
(P.C. ng}},m, (AMITAV BANERJI)
MEMBER(A) CHiA TRMAN



