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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL : PRINCIPAL BENCH
T AT MEW DELMI

0.A.NOs. 982/1087 & 217/1988

DATE OF DECISION:\®-3-1991.

BETWEEN

1. Om Parkash
2. Satya Narain
3. Jittan Ram Applicants in OA 982/87

Tej Pal Singh Applicant in OA 217/88

Shri C.L.Dhawan | Advocate for the applicants
‘ (in -both the cases)

AND

1. Union of India, through Secretary,
Ministry of Communications, New Delhi

2. General Manager (Maintenance)
Deptt. of Telecommunications, Mew Delhi

3. Asst. General Manager (REE),
Deptt. of Telecommunications, New Delhi

4. Chief Superintendent,
Central Telegraph Office, New Delhi

5. Asst.Chief Superintendent (G-11),

Central Telegraph Office, New Delhi Respondents
(in both the cases)

Shri P.P.Khurana Standing Counsel for the Union Govt.
CORAM

The Hon'ble Shri B.N.Jayasimha, Vice-Chairman (Admn.)

The Hon'ble Justice Shri Ram Pal Singh, Vice-Chairman (Judjcia])

contd....Z.




)

" JUDGMENT

o (of the Bench de11vered by the HO" b]e Shr1 B N'Jayas1mha. v.C. (A))

P

.-~ The -applicants :in-both- these. cases were _appqinted as Short

rDuty,.Telegraph._Assietants'Qatwthe¥;Central Telegraph Ofice, .New Delhi
. ;Waetfﬁ;2674—83upursuant;tq_thetrrseJection_fremfopen competition.
- The. applicants: arg_ﬁpa%dsfygmuneratjon at R§.2.75‘ﬁper' hour ;9f duty
f;&performed.g;Thg.Chﬁef?Superjntendentk?QentraJ:Te]egraph Ofiee. New
+:Delhi, brought..out -:a..circular . Tetter No.STA-24/85/23. dated 23-11-85
.stating that "Short Duty Telegraph Assistants”-who have been approved
for. annnintment. a5 . Teleoranh. Assistants. in the unit vide GNT News
-Delhi Letter No,STR—16~J~83/58 dated 12-6-84 .are placed under prescri-

gbed.training;fqrgtheypepiod?ofkthree'menthsuw,efﬁ, 25—]];8§5and during

the training, they shall be paid training allowance E Rs 195/— P.M.
Acord1ng]y. the app11cants 1 and 2 in OA 682/87 were d1scharged from

the Centra] Te]egraph Off1ce and they Jo1ned the tra1n1ng on

25451:95 i After suCessfu] comp]et1on of tra1n1ng on 24 286 they

R S R

JOTHGd duty'aoa1n at the Centra] Te]egraph 0ff1ce, New De1h1 Simi-

]arly, the app11cant ho 3 in OA 6?2/87 and the app11cant in"0A 217/88
&/
underwent the 3—months tra1n1ng w e. f 27—3—8r to 26—6—86 pursuant

’ to a s1m11ar c1rcu1ar 1etter dated 24 3—86, 1ssued by the Chief Super-

.1ntendent. Centra1 Te]egraph Off1ce New De]h1 ' After the training

they a]so reported back for duty .at the CentraT TeTedraph:Office,

e New De1h1 - Uh11e they were work1ng SO at “the Centra] Te]egraph Off1ce

New De1h1. the 5th Pespondent. by h1s proceed1ngs ho STA—24/86—87/41

o dated 6—2 87 d1scharged a]] these app11cants from service w1th imme-

1nstatement

[

0*:%&4%{@

d1ate efect The app11cants have f11ed the present 0.8 cha]]eng1ng

the sa1d term1nat1on order and seek1ng a d1rect1on “for the1r re-

5jc6ntd...3.




~
N

2. The applicants contend that the 5th Respondent‘has no authority

and power to terminate their services, that the Respondents have E

not assigned any reasons for their termination, and that juniors

!

to them are. be1ng cont1nued 1n serv1ce and hence the1r term1nat1on

order is arb1trary and 111ega1. In support. they re]y on a dec1s1on‘

of the ‘Supreme Court reported’ in' AIR-1985°SC 1046 (K.C.Joshi Vs.

UOT), ”.Thefaprtcant‘in;O;A. 217/88 also ‘ontends “that: in -the case

'of one other candidate, Shri Siresh Parfap®Singh whose' services were
41so ‘terminated by the impugned” order dated” 6<2287; he wa$ taken
“back to'ddty within hours” of passing of “the ovrder -of termination.

*They cbntend furthen that?odegotgthechnditﬁons”stTodetedlin the

" the training, 1a‘ys" ‘down “that” after thé traifing the ‘candidatés have
" Yo serve the department for a Period of Five years whereas;the Respon-
dents “have violated ‘this clause ‘By terminating theif’sefvices pre-

"'mat'ur‘sé;ly. R R A TER St EI FUNE S CA I I NN I

w3.}_5 The Respondents in the1r rep11es contested the c1a1ms of the

Aapp11cants Be1ng Short Duty TeTegraph Ass1stants. the empToyment

of the appT1cants is pureTy of casua] nature and the1r enoagement

.. _vas on hourTy bas1s They are T1ab1e to be d1scont1nued at any time
.. without notice. and w1thout ass1gn1ng any reasons and mere compTet1on

- of. tra1n1ng does not confer any r1ght for appo1ntment 1n the reguTar

cadre, The app11cants in both these OAs were found to have 1nduTged

.+ in m1sappropr1at1on of government mon1es and 1t vas subsequentTy

i
i

maue gooo Wnen asked for oy the off1ce J'ns SnOlt uuty Tenegrapu

.Ass1stants (hourTy bas1s), they are not governed by statutory rules

T1ke CCS (Conduct) Ru]es and CCA (CC&A) Ru]es The 5th Respondent

s conpetent to pass the term1nat1on order As regards the allega-

) t1on that one of the d1scharged cand1dates was_ taken back to duty

by the department the Respondents say that there vere two persons

ijth identical name 'Suresh Partap Singh', one work1ng as a regular ”

contd. ..4.

Telegraph Ass1stant ‘and the other engaged as a Short Duty TeTegrabh““*

?_ow.. Ln\



.‘ Ass1stant. whﬂe Shr1 Suresh Partap S1ngh the reguTar T.eTegraph
Ass1stant was 1nvoTved in the fraud case. but: due to identical:‘names
.and error, Sr1 Suresh Partap S1ngh ‘Short Duty Telegraph Assistant

s as, d1sengaged and as soon as the facts camé in to light, -Shri Suresh
Partap S1 ngh Short Duty Te'legraph "Assistant was allowed to perform
dut1es whﬂe the other person, Shr1 Suresh Partap Singh, a regularly
appomted TeTegraph Ass1stant ‘was charge sheeted - under the relevant

,zru]es.

T

‘27 U 'The applicants in their rejo_‘inde;r.:.,\s.ay that, the 4th Respondent's
427 Yetters: dated 23-11-85" and 24-3-86: pursuant . to, which they were sent‘
155 foR Tthe training; “dlearly state :that. they. have been Yapproved for

B - appointment as- Telegraph Assistants in the un1t and the mrds "Short

CODUtYt were nbt'ment]‘one,‘d “anywhere; : They were not empToyed as Short

N
[N

8 Duty TeTegraph ‘Assistants on- h'ourTy bas1s after the1r tra1n1ng
They have been working rcontinuously w1thout any.. break for 8 hours
=t day, ‘a1l the time,. and the, Respondents never turned them baclf from
duty whenever ‘they “had: gone for performmg the1r dut1es as per duty

: -charge made by the Respondents.; i ;-

R o -_;',;A" e . R - .
IR T I TN . E ’ "
S AN A ; .

- Aks

-1 \e have heard the arguments of ‘Shri C.L.Dhavan, the learned

counse'l for the apphcants in both the cased “and - Shri” PiP.Khurana,
: 'learned Stand1no CounseT for the ||n1on Government. on behalf of the

R

Re spondents .

Y e N ,"

SRER 6 :The main.-arguments.. advanced by the Tearned A)counseT for the
" gpplicants: Shri Dhawan.are that. as ‘many of the Jumors to the apph—

e gantss are be1ng cont1nued the. Respondents coqu not have termnated

" thedir. Serv1ces vnthout holding: -an enqu1ry 1nto the m1sconduct The

. appiicants have: a. right ‘to -full- fTedged enqu1ry and the1r services

" “have “been' términated rwithout. any -enqui ry and _vnthout even calling

for their explanation. In support, he relies on a number of decisions

i
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viz. AIR 1979 SC 429 (The Manager. Go1vt Branch Press and another
Vs. Be111appa) AIR 1984 SC 636 (Anoop Ja1swa1 Vs Govt of India
and another), AIR 1985 SC 1046 (K C. Josh1 Vs Un1on of 1nd1a) AIR
1086 SC 584 (Surender S1ngh 8r Ors Vs. Eng1neer-1n—Ch1ef CPND &
Ors.), AIR 1986 SC 1626 (Jarna11 S1ngh & Ors. _vg. State of PunJab
&.0rs.), AIR 1986 SC 1700 (Smt. Ra31nder Kaur Vs State of Pungab
‘% another), 11(1987) ATLT 216 (Parmatama S1ngh & Ors Vs “Union of
India), I1I(1987) ATLT 461 (Chandra Sekhar Raghunath Tazare Vs The

‘ Supdt of Post Offices, Pandharpur & another), 11(1988) ATLT(HC)(SN)
'.43 (Ex. Capt Ashwan1 Kumar Katoch Vs. UO0I). '1(1989). - ATLC(HC) 438 (DB)
: (Ka11pada ‘Sarkar Vs.' UOI) 11(1989) ATLT (EAT): 157 (Dr.(Mrs.): Poonam
iuehik Vs, UOI & Ors),” “TI(1988) -ATLC(CAT)(SN): 15 (Chamry; Karnan
VS0l & OFs)). T(1990) ATLTCHC) 289 (Jai. Parkash Jain-Vs. UPSC
tTr1buna1 Mo 11 & Ors.): 1(1990) "ATLT. (CAT)- 326 (1. Asirvatham Vs,
»UOI & Ors) I(199O)TATET(HC) 572 (Putto Lal Misra Vs. UpIl- & Ors)
1(1Q90) “ATLT (CAT) (S”) 197 (PR) (Jai PalVs. ~UOI &ersz,.§I(1990)
JATLT (CAT) 103 (PB) (Suresh Kumar ¥s. UOI &Ors. Yy, T1¢1990) ATLT(CAT)
236 (PR) (Mbdul Khan V$. UOT & Ors),” T1(1990) ATLT (St) 16 (N.Girija
Vs.DG CSIR and another), 11(1999) "ATLT -(HC) 657 (Pudhlk Prakash Pandey
* Vs, State of UP & Ors). Shri Khurana, the 1earned Stand1no Counse1-
for the:Pesnnndents snhm1;5+ha+ in thc ferms 1a1ﬂ Anwn 1n\fh° pffer

. "of .appointment, it was_ c]ear]y 1a1d down that the appo1ntments vere
purely temporary and 11ab]e to be term1natmj at any t1me without
not1ce and without assigning any reason thereof. It was a\so stated
that the emp\oyment u11] be: purely of" casua1 nature. They would
be pa1d wages at Rsi2. 75 per Hour -of duty performeds: - He, contends
| that no r1ghts have been- conferred on the applicants: and in support,
‘he‘re11es upon AIR 1979 SC - 429 - “(Manager,’ Govt.Printing.Press Vs.
D V Be111appa) and (1990)12 ATC 874 - (K. A.Singh Vs.: -Flag, Officer).
He have g1ven our carefu1 cons1derat10n‘to'these»submjssions. The

(z_ouu~tl\\ ‘:_—:q - : - 1 o

contd.g}G.
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fact.show. that the app11cants were on the approved 11st of RTP Tele-

: Leraph Ass1stants They had a]so been sent for tra1n1ng as per their

| sen1or1ty and on comp]et1on of tra1n1ng. they wou]d have beeny in

1 the‘brdinary'course.taken into the regular cadre. Persons who are

'E»Jun1or ‘to . the- app11cants ‘as Short Duty: Telegraph ‘Assistants have

'-'been retained. in service. It is also c1ear that the applicants who

"-“were a]leged to have misappropriated government money, made good

1he money when they ere asked to do so, The app11cants vere 1ssued

the fo]ow1ng not1ces in Memo No. 1/0utstand1ng/Recovery/86—87 dated
17521 6-10-1986% »

" . "To . L. N h . N

Sh. Om Parkash CL

ot SID T M6 B0 o
' ”'f&Neu“DeThifﬁﬁ*

"It Has ‘¢come to the notwce of the undersigned -that
on severa] ‘datesduring:1985-86, you have claimed and drawn
an amount tota]11no to Rs.268-80 which was not at all cue
Lo youiirYou are, therclore, called upon to credit sack the
amount” w1th1n séven-:days from the date of receipt of this
letter. This is without prejudice to the any other action

that may be contemplated against ‘you.

s , Your explanation for such wrong claims and draval
! of dmount should also reach the undersigned within seven days
~ from the date of receipt of this letter. -

: Sd/—
Accounts 01"f’1cer‘”\'r

S1m1]ar not1ces vere 1ssued to other app]1cants a]so The app11cant

J‘No 1 in OA 982/87 (Om Parkash) gave a rep]y in H1nd1. when trans1ated
) reads as fo]]ows

[E3N

: © 0 -"Pyrsuant to your‘ eter. "No.AO/OSR/86-87 dated
_ ”16-10—86 an amount of Rs .268-80 was depos1ted v1de Rece1pt.
- No. 27 B ¥ N6, AH-1339- dt.25-10-86; - ° =7 :

S0 e rmiTeges .S py SpdI1.D.Sharma has’ come to mé& ‘and: told me that
a bill for payment to me was pending and on seeing my name
“iimothe ‘register, I gave application ‘and took the payment,
' I do not well remember the payment perta1ns to which month
oo teres wiand s'ince whentit wastpending, o oo b oelg 0

S I. request ‘you, Sir,. to kindTy:show ‘me: the voucher
S0 that I can g1ve su1tab1e exp]anat1on for the same. _

Thank1ng you.

>Dt 28—10—86 S - sdl-
L Coa coa "~ Om Parkash

| Q_ML“-\ ' | T s

e

' contd:;.7. .




Thereafter. after exam1nat1on of the re]evant papers, the app11cants

depos1ted the amounts shown aga1nst them on the dates 1nd1cated below:

- Amount: :-Date of deposit
_Om. Prakash - (Applicant No.T. in OA -982/87)..-Rs. 268-80~ 25-1086
Satya Narain ¢ - " - - No.2 ¥ "-i.+) Rs.1146-75: 23-1:.0-86

CJitten Ram . (. 1 oNoa3ao " ) Rs.1ADENN 24-10-R6
Rs. 342-15 30-10-86

Tejpal Singh (" in OA 217/88) Rsf;”19-é5”’é4—d6-86

The dimpugned order of termination of the services:of. thei;applicants

issued in Memo. No.STA-24/86-87/41 dated 6- 2—1987 reads as follows:

e
"The services of the fo110w1ng short—duty telegraph
assistants are no, longer requmred_“nth immediate effect:
. - 1 Shs Om Parkash s/o;Sh.Charanji lal
e 2. Sh. Satya. Nara1n s/o Sh.. Ram Daya] o
30 XXX T
4. Sh. Tej Pal Singh s/o Sh Bh1kar1 S1ngh
5.~ Shi-Jditten Pam s/o Sh Sukha1 Ram
6y XXX RN o cen
7. Xxx FE S A . . - ~, TN : S i ‘,: ’ .“‘
Sd /-
Asst Ch1ef Superintendent.”
~ The, above order jds 'indeed 1nnocuous | In Be11appa s case, relied
\“”?-.J~_e:upon by both the learned counsel for the app]ioant and the 1earned

Stand1ng Counse] for the Department. 1t was noted'that the Government

. had adhered to the stand that there was no nexus between the show
-Ecause not1ce and term1nat1on of service and observed that it was
perhaps open to the Government to say in view of the comp1a1nt alluded

- in “the.. show—cause not1ce aga1nst the. 1ntegr1ty and fidelity of the
Jemp]oyee that the former had 1ost conf1dence in; the Natter and cons1—‘
- dered-:him- unsuitable to be. cont1nued in: the post which was one of
:i: *rUSt and conf1dence;e But when the Government 1nstead of taking any
| such p1ea has. w1th obdurate pers1stency.-stuck to-the position that
= the.. employee s service. -has been term1nated w1thout any reason, it
amounted to near1y adm1tttnd“that the power reserved to the emp]oyer

under the conditions of the emp]oyment. has been exercised arbitra-

¥ rily." In this case,the respondents have stated that as the applicants

L;;m ' 4 - | ’ td8
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were found to have made false oloims and, therefore, found unsuitable
for retention; their sertices ‘have been .terminated. The Hon'ble
Supreme Court in R K. M1sra Vs. UP State Hand]oom Copn. Ltd (1987(2)
" SCALE’ 766) observed that |

-{"Unless.-the -termination- is ‘ordered because there is
"no need for the post, in the absence of: reasons for
termination, :the action’ is' open -to challenge as arbi-
trary, part1cu1ar1y when other similarly situated em-
. ployees . are’=continued "in:-sérvice. When reasons are
given, they are bound to disclose adverse features of
..~ the .employee .and’:disclosure ‘of - such ~features become
the ground of the plea that termination is not 1nnocuous.
To meet this pos1t1on, the distinction’ between 'motive’
and 'foundation' has been adopted by the courts. As
long as the adverse feature of the employee remains

A
A

the motive and does not become transformed as the founda-@

tion of the order of termination, it is unexceptionable.
Mo straight Jjacket. test ~¢dn - be- 1a1d down to distinguish
...t the two and whether ''motive' has become the foundation”
" has, to be decided:by ‘the court ‘'with reference to the
facts of a given case. The two are certainly two points
of one line-ordinarily apart but when they come together
'motive' does get transformed and merges.into,foundation.

(para 9)" ' o

- In M1sra s case, it was further observed:

"In several authoritative pronouncements of this Court,
the concept of 'motive' and 'foundation' has been brought
in for finding out the effect of the order of termination
If the delinquency of the officer in temporary service

is taken as the operating motive in terms of the serv1ce‘h/

the order 1is not considered as punitive while if the
. order of termination is founded upon it, the termination
is considered to be a punitive action. This is so on
account of the fact that it is necessary for every em-
ployee to assess the services of the temporary incumbent
in order to find out as to whether he should be confirmed
in his appointment or his services should be terminated.
It may also be necessary to find out whether the officer
_shotld Se tried for some mcre time on temporary oSasis.
Since both in regard to a temporary employee or an offi-
ciating employee in a higher post such an assessment

would be necessary merely because the appropriate autho-

rity proceeds to make an .assessment and leave a record
of its views, the same would not be available to be
utilised to make the order of termination fo]]ow1ng
such assessment punitive in character." (para 6)
In this case, the applicant was‘found to have misappropriated govern-
ment money and having regard to this conduct, the respondents termina-
ted their services. This cannot be termed to be ponitive and the

applicants contention that their termination is arbitrary and viola-

tive of articles 14 and 16 of the Constitution. has no sub-stance.

01;5‘;“L\F{ o : | | ) | contd...9{
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The resoondents have a right to assess the services of the temporary
employee with a view to find out whether he should be continued or
whether his services shou]d be term1nated on the basis of his conduct

dur1ng the. per1od of his temporary serv1ce as envisaged - in Misra's

case. .In the c1rcumstances. therefore, We f1nd that the applications

have no mer1t and are, therefore. d1sm1ssed 'There will be no order

co R S v RN S
as to costs. o ey .
£ -$:. \

. L;*..Lu\\‘agm S T L T e
(Ram Pal-Singh): - (B.N.Jayasimha)
- VicerChairman(J) - .-~ = »J'yiee—Chairman(A)
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