'CENTRAL ADMINISTRAT IVE TRIBUNAL
PR INC IPAL .BENCH
NEW DELHI

0. A, No, 2071 of 1988

New Oelhi, this the 22nd day of August, 1995,

Hon'ble Mr J,P, Shatma, Member(J)
Hon'ble Mr B,K.Singh, Member{a)

Hari Dutt Sharma,
Goods Super visor,
Railway Station Hanuman Gar h(Raj) . |
C/0 Sh, Umesh Chander Sharma, QD-25,Janzkpuri P, S,

Janakpuri, N,Delhi, oo oe- Appllcan{: !

A through Mr G.D,Bhandari, Advdcate).

v8,

1. Union of India through
General Manager,
Northern Railway, _
Beroda House, New Delhiy

2, Area Railuyay Manager,
- Northern Railuay(Meter Gauge)
Queen Road, Delhi,

3, Divisional Railuay Managar,
Northern Railuay,
Bikaner, ,

( through Mr R,L,Dhawan, Advocatse).

ese saes Respondents,

ORDER(ORAL )
Je P, Sharma, Member(J)

The applicant was a Goods Supervisor,
Gurgoan Railuway Station and was ser ved with
a minor penalty chafge sheat dated 2,5, 1986
alleging that while working as Goodé Stper visor
at Gurgaon Rail vay Stétion, the applicant reqgistered
demand in APR from 417 to 421 on 6,5, 1986 and 422
to 426 on 7,5,1986 via Hissar and bookéd vagaons |
deailed in the imputations of misconduct, nine

iﬁ number, It is stated that this ig in violation

of para 9,1 of the rationalisation Scheme general



order No.1 of 1986 issued by DRM/MBN No, 398/T/0/RS/
TG dated 31,3,1986 and as such he failed to maint ain
devotion to duty and violébed para 3(1)(ii)&(1ii) of

the Railuay Service Conduct Rules, 1965,

The applicant replisd to the aforssaid
imput at ions of misconduct stating therein that it
was Shri Bajrang.Lal Verma, Goods Clerk who booked
5 wagons 417 to 421 on 6,5, 1986 and on 7,5, 1986 the
Wagon3s have been registered and unloaded by Shri 3P Gupta,

Goods Clerk, He had no concern with the loading and

booking of the above wagons, He also spaciﬁically
mentioned that Shri Verma and Shri Gupta be inquired
into, This reply is dated 4,7,1986, Shci R.K.Jain,
Area Supdt,/D,E, passed the following orders

" eccs.. Shri Hari Outt Sharma was on duty and

was alone compstent to meke registration, He
should not have allowed te make reqgistrstion

by goods Clerk who uas not competent, Hence
WIT 3 years is imposed,s.. "

- A perusal of the above order will shou that
it does rot relate to the charge or imput ation ot
misconduct alleged against the applicant by the '
aforesaid memorandum dated 2,6, 1966, It appears
that the appellate author ity conveyed to the

applicaent as underg

"The AORM has not acceptad his appeal

The mat ter chme before the Principal Bench
of this Tribunral on 4th Feb,, 1994 and vide order
of even date the punishmeﬁt was quashed orly gn
the ground that the date of retiremsnt af the
applicant was within a period of three years and imposie

ticn of penalty would have affectad the pensionary
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benefits and other terminal benefita of the applicant
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which cannot be done in imposing punishment in

minor penalty proceedings, However, the Union of Indis

filed a revieswy that the period of retirement

of the applicant after imposition of punishment was
much beyond three years and the effect of the
impogition of the puhishmant of withholding of
increments for thres yearse would not have affected
the terminal benefits, We heard the review and

al lowad the reviey petition setting aside our order
of 4,2,1994 directing that the matter will be

Te-lhisard on merits, The matter is therefore before

us for hearing todey, Shri G,D,Bhandari and has
put .in appearance on behalf of the applicent and
Shri R.L.Dhauan for the respondents,

The respendents are not equipoed Qith

the original inquiry file from where we could
gather the real contenis of the appsllate order az
wvhat was conveyed £0'the ;pplicant has besn placed
on record as Anne;ure A=% that the appeal has not
been accept ed by Ehe ADRM, In the absence of

an o:iginal order of the appellate aut?oéity ua
are unable to ascart ain hou the appellate athority
framed its mind regarding ths order paséed by the
Disciplirary Authority dated 21,7.1986, The

_ disciplinary authority also in its order dic not
. highlight by rejescting the reply in which finger

was pointed out by the appliﬁant on two subordirate
goods Clerks Shri Verma and Shri Gupta who in fact
admittedly registered and booked all the vagons on
Sth and 7th May, 1986, It ic alse not in svidencs
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whet her Shri Verma and Shri'Gupta who registered

_and bocked the wagons in the allsged violation of

instructions of para 9.1 of order 1 of 1986 on

the basis of AORM Bikaner memorandum dated 31,3,1986 have
also been procseded agéinst in the departmental

inguiry or mot, The respondents in thelr reply have
stated in para 6.4 that the epplicent as a Goods

Super visor was lackirg in efficient discharge of

his supsrvisory dufy and allowed the loading and

bookirg by the subordinate staff of goods shed though
they were not compstent to do so, In fact this

is not the charge thaf the applicant has committed

misconduct in not performing his duty and was

‘responsible for deriliction of duty in not comtrelling

the registeration and loading of wagons in the qoods

shed of Gurgoan,
The respondents have justified their action
by further highlighting in para 6,5 that the

applicant is responsible for the acts of his subordinates
for booking/loading against the restrictions at

the statien, In fact the quesﬁion of vicarious

liability is not available in official acts unless

they are performed ﬁnder the direct dirsction and

order of the superiors, This is not the case hare.v

What calls out from the reccrd is this that registratien

and loading of vagons was done at Gurgadn Station gocds-

shed of which the applicant was superviser but by
the subordinate staff of the goods shed, The
applicant may be responsible to the extent of not

devoting his attention primarily of gupervising |

the action of his subordinatass but this is rot tha |

ehargg against him, A person cannot be punished without
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informing him, the imputations slleged and he camnet

be punished on other counts, The principles of

natural justice clearly lay down that a person has
to be told clsarly ahd unambigously regarding the
| defence he has to-but in for the aliegad act of
commission or ommission amounting to mis-conduct,
The whole principieé of natural justicé, therefdfe,
shall stand violzted if the puniskment imposed or

certain allegations noct confronted to the delinnusnt,

The question would have been different had the
disciplinary authority held a cenfronted inquiry
by calling Yhe witnesses to establish the faet that
the applicant connived at the acts of his subordinate-
staff in breach and deriliction of his duties, That
has not been dons, Though the Tribunal canrmt go
inte the appreciation of the euideﬁce as also the

inferences drawn by the Diseiplinary Authority but

at the game time the Tribunal can geo into the ousstion
whether the principles of naturgl justice have besn
duly followed and thé procedure laid down under the
Discipline and nppeai Rules has beén duly obser ved,
This is the case where the violation of the principlss
of naturgl justice és>melllas the procedure laid doun
for confronted inquiry has not besn folloued in acts
where in the reply filed by the delinquent the act

of ommission has not been referred to to other
subordinate Shri Verma and Shri Gupta who were alse

working as Goods Clerk at Gurgoan Station6

The purpose of the appellate authority is to
see whether the procedure prescribed under the rules

has been folloued and further the delinquent has besn
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given dus opportunity to defend in regard to the
allegations levelled against him, Rt apPpears that the

| appellates authdriﬁy, calling from the order convey ad
to the applicant, aleo did not consider this matter
in the right perspective, Ue are not commént i ng
directly on the brder of the appellats authoritf

as the same is mot baFofa usy; only the result of ths
order of the appellate authority has bean co nvey ed
to the applicant and it was the primary concern of
the respondents to annex that order with the counter -
if they desired that the appellate order will go

in supbort-qf the order of the disciplinary aut hor ity,
If that has not been done, adverse inference may be
drawﬁ against a party who withholds a documsnt yhich

“may help suBstantiation of the averments made in the
reply., The document is a parimary evidence and may
9o a long way in corroborating the averments made
but if the document is withheld by a person who is
in the proper custod} of that document, reliance
cannot be placed that the appellate authority did
consider the abpeal of the applicant which runs

into two or three full-scape pages and consider ad the;
varioﬁs contentions>raised therein by preper

application of mingd rejecting the points raised by

a reasoned order,

In viaw of this fact, the conclusion, te which
We are arriving in this case after re-hearing is the
same which we had arrived earlier in qu ashing thé

impugned order of punishment dated 21 7o 1986. and
16,6, 1988,

Since the charge against the applicant was
not made out and the applicant has been inflict ed

- punishment entirely on different aliegation made im
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| the imputation of cherge, there is no scope
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now after retiresment of the applicant to remand

the matter for fresh inguiry, We know that the
alleged omission oﬁ the part of ths applicant
will go without any procedding or departmental
inquiry but for this,'the fespondents are

\themselues at fault,

Certain other contentions have also basn
rasised relating to the competence of the
" authority on the commercial side in issuing the
l | : | memor andum of charge but ws are not entering into
‘ | that aspect since ws have alrsady cocme to a
_conclusion on the key poirt that the imputation

of misconduct alleged against the applicant
was something other thar on uwhich the punishment

" has been imposed and upheld by the appellate
aut hor ity,

" The application is, therefors, alloued, The
punlshment order is quashed and set asids and the
- applicant shall be restored to his original pay
and will get the benefit of the withheld pgy and
atrears-etc, The orders be compliedz;ishin

2 period of three months from the communication

of this order, Casts on parties,
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(,85 irgh ) ( 3.P, Sharma. )
Member (A) Member (J)

/eds/



