¢

-

(%}// OA No.2011/88

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL .
PRINCIPAL BENCH : p ?ﬁ)
e

NEW DELHI. A (‘2/
. &

(1) OA No.1849/88
'ShriiTilak Raj e ~ Applicant
versus

Union of India & Ors... Respondents

Shri R.D.Gupta .o Applicant

versus

Union of India & Ors... Respondents

For the Applicants Shri R.P.Oberoi,Counsel .

For the Respondents oo » Shri J.C.Madan,
: ' proxy - counsel
for Sh.P.P.Khuransa,

Counsel.

CORAM: THE HON'BLE MR.S.P.MUKERJI,VICE CHAIRMAN(A)
'THE HON'BLE MR.T.S.OBEROI,MEMBER(J)

1.Whether Reporters of 1local papers may be
allowed to see the Judgement?

2. To be referred to the Reporters or not?

P SR JUDGEMENT .
) (O“ THE BENCH DELIVERED BY HON BLE MR S P MUKERJI
‘VICE CHAIRMAN) ) .

_‘Since ,common "questions of _law, facts ‘and

reliefs arelinVolved in theAaforesaid,two applicétioﬁs

" “filed under Section 19 of the Administrative Tribunmals. .

‘Act,1985, they are being disposed 6f by. 4 common &

judgement, as follows. Both thé applicants belong

| QAT ' Ak o
to the what & used to be known as, Military Lands

P

Ahd Cantonments Serviee later known as Indian Defence .

'*T‘»fEstates Serv1ce.,In 1983 the serv1ces were blfurcated'

| Group'B'

‘eepgrately The Group A"

and Cantonments - Service(Group 'A'"
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"on ‘23.9.81 . which were replaced by , Ind1an Defence e M

p ¥ ' ;

Estates~ Service : Group A' ;Rules$1985,cgThew'Group‘B“1

part of the Military Lands & Cantonments‘ Service

*@continuedf .to_;pe governed by M111tary Lands- &d" ' ‘
' - I ' meaw N 1 B
5Cantonmentqu5eryice :Rules t111 1983 when Group B' ' ".gj

v - I r

';;_wagwfurthefzsub;divided 1nto two parts and separate - _A,fii_ %

!{ A
{
¢

.set of pnecruitment rules for separated cadres were :

- ,published. . The separated cadres were called Cantonment
. E o . ,y ST . W

: _ ' tha ,
.. Executive. Officers Service Group 'B’ and A881stant (B

. . Military Estates Officers Group 'B'.
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5 ° ' e applicant i the first case (.0A No.1849/88)
was appointed as “Executive’ Officer in Class' 11
of the seérvice ~through -the - Union Public:.Service :

" Commission on ad hoc basis on 18.8.75,. He .was later

"regularlﬁﬁﬁppointed-mithleffeCt from-ﬁﬁfz.TGJHLater,

- \

"‘on the recommendations of the D.P:C, he -was confirmed

.:tln“jGroup‘éa;xpost'”wlth *effect““from:'25h2578,§jHe was
. y . ' .
further promoted to the Junior  Time Scale‘eoi_;Group
_;,W!A?é bost“wofﬁ,Military_.Landsjiangﬁfgantonment Service
©T with 'efiectf¥fromgt4;ll;78 %??i?éttlY-P§°r ~a period
f{Q‘”;bfﬂisiX fmonths-aon ad;:hoczqhasisﬂuand ohisv temure in
“the ‘grade: was: egtendedipfromfEtimeﬁ,to: time. pHe was

irurther pmomnteéjtpgth%LSePEQR Time_Scale;of Group

RSN

Crsneprs s gervices s Withs; effect iromd;2Q;2182J initially

*}ﬁﬁy for X per1od of six months but hlS term was further

exten51on
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further period" was issiled but the - applicant -‘and some
Coigre : ks

v
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other officers continued to function in: the :Senior

e : . .
ey ey D

“Time scale of ‘G¥oup A1 till date:!
:é:"L"Thzjzﬁéj;;antﬂin £ﬂé:séégnd*6£set0A No. '2011/88)
joiﬁéd gh; Mglitafy:rLahég"anﬁ"Céhfonﬁeﬁt"iSeriice
as éﬁpérinfén&éﬁttc;aAégf igxf§é§“£§qa direct récruit
aﬂd waéﬁp;dm;£édﬁ:tosé;oﬁﬁ"B'JbésfbbﬁTZH hoc ‘basis
wi%h.éifectffro;.il.ld?yi fdr%é:ﬁéfiéa:of"éik months. .
His promotion was approved by the DPC and'’ his
( appoinfment contiﬁﬁea: f;;i983;”oq'fhé?féﬁdmhénaafions
" '5f" the DPC he; was @ appointed-. isf_Fpe '{gnior )Time
Séale s Assiétanf-wMilit@ry _Esta;ejfpfficef: He
" éontiniéd  to - function n. the . Junior Time Scale

"ﬁ?bf’Gfouﬁ'Afiright fyrom.21.5.81. Having been appointed

‘" to 'Group'B'"~Service -on- 11.10.71 .under . the rﬁles,

~ " acéording  ‘to .him, -he Dbecame eligible for f."fgﬂar

ﬁrométion”itdrrthe;,JuniOr Time fScale_mQﬁﬁszqup'A'

“post fromt10410L74s r

4. TTﬁgmgppliEhhtéﬁfﬂfboth*thé?casesga:e aggrieved
“ﬂby the %acf'tﬁifi%ﬁe D%paftmentaliPromotion,Committee

" whioch met ~in  ‘August;1988 for siregular .promotion

to the

v

unior Timé’ ‘Scale 6f the Service .did not
{nelude ‘their  names™ iff {‘the panelrvas a.iresult of

which, vide ‘theimpugned ‘ordet’ ‘dated: 20.9:88(Annexure

2L oy

1 in both  thé “applicatidng) . their . juniors were .

o ey e . )
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 §fbm6€gg'eé€& whéﬂ?@oﬁé ofthemy:had not..officiated

%ﬁ;ﬁn "at all in Group 'A'- posts WHéfed§;thehfirstpgpplicangw'

.o e sa
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Scale of Gr up Service and

']ffthan SfiY§d?%Tﬁih;

the i Sv,eniory' Time,  Scale  'and,. the

'f;appiicant Zi' the second case,%;yhog{hadrf;;;»

1A'

in the Junlorl Tlme Scale of Group
1971/)wereyiexc1udedﬂ’ el ?
lrespondents .did_;not_~hold the. meetings .of-ﬁther DWP.C‘ 5
~ror€a.number_oflyears when they.had become'eligibhe o ;_' p‘
‘ | : ‘ ‘ g
for promotion to Group 'A' Junior ‘T;me.;scale;;eVen ' ?
vwhen‘there.were regular”vacancresas a result-their . R :f?i
'chances of promotlon wh1ch arose from year to year

after they became e11g1b1e have: been__endaggered. —

The first rapplicant has also alleged‘wharassment

by Respondent No 2 through adverse entrles in 1984

and 1985 ‘and transfer. The 1985 adverse_“entryv»vas‘:

RV EN
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later expunged in 1988 after the applicant had

; 1
L 4

.approached th1s Trlbunal ~ His susp1c1on is“ that

the D. P C wh1ch met 1n August 1988 mlght have taken'.y

1nto account the adverse entry of 1985 also Wthh

*

\

' was to be expunged and thus excluded h1m unJustly

FR e . . : A P
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. He was also pre-maturely retired but 'the order

of retlrement was stayed when the appllcant approached | ' f

Vg

thls Tr1buna1 1n OA No 1188/ 87

e ; i : T L Lt

‘,;QLQ&ﬁFOn oi the maln grounds tahen‘aby‘gboth;;the";

appllcants 1.( that while
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with . the * assessment ‘of the \péffbfﬁédce*”bfltheir L

”'“”ﬁuﬁiérSﬂ*(ﬂﬁb“"hhd ‘héve¥ “worked * in’ grade 'A' posts)

. L

P RO e T

0 in ‘the' Fdwer® Group 'B' posts, <The D.P.C,” have,
. . ,

"fhé?é¥bréyfgrévé1y ‘éfred  in“‘comparing séme of the

Y T g1

" ‘contésting respondents in Group 'R with  the
“V'pérfbrméﬁdé~7of“'the’“éppiiéantéftiﬁ 'd%oﬁﬁa’"n“rjﬁbsfs
Vfbr*%heilaéf”Viﬁb”lo &eds;iThis‘amoﬁntéz%aﬁéémpa}ing
i the ‘unequals - &4nd - the Lprobéediﬁgstﬂof “the D.P.C are

' thus-vitiated.
{ . | ‘61 V—Aiﬁl théb';cgﬁﬁtef;affiaévif,'“wfﬁe ?:féspgﬁdénts

;hévg not refuted the .factﬁal cohténtslrih the

. y .

fAég%iiéé%ioﬁwﬁgﬁfk hévei déﬂﬁéﬁlvégy gélafidesﬂzgh' the

‘I!yﬁéif be l;ﬂ§:n6f tg;f resﬁondehtéﬂ Igey: ﬂé&é érgued

£hé£ agﬁhgé'préhé£igh QOééﬁﬁotlénfitiéléhéabplié;nts
?ftSTAf;gﬁié;géé£idguywi£ﬁbut: 5éiﬁg aééésééa  b&nﬁthe

) ‘GiiD.ﬁzb;"ffﬁéyv.héve Té%éfaiﬁéa that nbﬁ»ﬁégfing gflﬁtﬁe
'b.P:C édﬂidkéﬁéf hé161 ea;iﬁé}Llés 'fﬁé: séﬂigfifgtiist

S

ok ”Aﬁéhsf;i§75T.ﬁ£d':Béén set a51de by the courts.

:&ﬁe;q”ékpigiﬁedﬁ{tﬁgtaﬁéfter':i.5.76A aﬁértﬂ fr;m. the

“;EQééﬁ£i5é:‘of%ibé}éﬁiéf jeféﬁp }ﬁﬁﬁqugdﬁé.fté “which |
:fhe w;bpliééntét-éé{;ng{yrgygghé;  Gégﬁﬁ ;éf é;dre

it liant Widitary | Estates  Officer(Technical)

also Dbecame eligibié.fggi'§;6£g£i&nyngsl4%ﬁé ijﬁﬁior

*“fTiﬁé‘*Scaie .5£%°Group ' ¢ afid " since: common “seniority/

e e11g1b111ty 1ist “éonld " not’ be® flnallsed “the " “D. P.C

('1 ]

C s A P

20 Tpeetifigs had to be*- delayed’Théy have“w"statéH* “that

& ‘in " ine “Gonbinéd "Eeniorify liist) “the ‘applicant in .



"in both the cases Shr1 ‘R. P Ober01 argued 'that both.f~ hrf‘ f'f

the appllcatlons should be 'allowed :on *the, sole

G of - : i [ - P ) S
'ground that the performance of the appllcants in -

hlgher 'grades was ~compared by the D P C w1th the T

'“:' Ea

performance'lof others in the lower grade and thuss

two 1ncomparab1e have been compared and the appllcants
have been put to great dlsadvantage. In th1s regard

"1he brought to our attentlon the Judgement of the

Tt

._Full _Bench ,at Hyderabad 1n ‘lr.Sgs,Sambhus"{Ys.Union

¥We are :fully “¢onvinced fha'ft-r-?cbihpiaﬁ’n"g' _the . N
mqua11ty of - -performance *i6f. candldate atdi,f}aff‘fﬁg
- the!l class III level of 'S. A w1th the qualltyv* ]

:performance of another at the class I 1eveIss |
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v.Union
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infirmity of the assessment process the
‘judgemeiits “in  those cases ‘which are  based

on entirely different, grounds_iere “of. no
assistance to ;us.ﬁ The Allahabad Bench
of the Tr1buna1 .in C.A. No. 336/1990( V.N. Dutta

of Indla & ors), however, took- the view

~that . -comparatlve--assessment- of - performance

based solely on the C.R. entrles, 1rrespect1ve

“of the level ‘on- ‘which ‘the peformance “was

.dlscharged 1s.‘in? accordance with law. v,One

of us waiss a party to that Judgement However,

.+~the  said judgement is . under:~ review and

the operation of that Judgement has been

‘stagyed by the Béneh itself. In the instant

cases the Cless—l;l post of §,A,)‘ is two
levels below the Class-I post of A.S.W.

. The: . enormity -.of -~ hostile- ‘discrimination

suffered by the applicants in these cases
Tcills. ‘for * Sserious ,EonSideration;r One of
the__appllcants ”in, the:upombgy #caseststated
£55t he, an adhoc ASW; :wrote ”%hé CR ‘of
onew;of-;hi5¢£3unlors]*who was working:-as SA

under h1m and now that junior would be

Cworking “ ASW and ““he ‘has been T reverted

. as SA, %ucnl ﬁ_srtuatlon is_.an anathema

to serV‘ce Jurlsprudence and d1sc1p11ne

.Just =asy the- quantlty of: ! water #will: “reach

a hlgher level in a tumbler of narrow glrth

Ctput® s lowetr  Tevel® n a’ tumbler ot wider

.girth, and_ the ,Q%QWGr _level does not signify

a 1lower quantlty of water as compared to

“the water ‘in- “the- narrow turbTer; similarty

'good' performance in.mag Class -1 post ”es
compared to 'Very Good'- performance in

a ..Glass-111 post : -does .mot: signify ‘lesser

= talent of_xthelqincumbent" in .the+ higher post.
., We : feel . that® para- ..9-2(d)of:i-the - Dept.of

-=Personnel‘s O.M: dated ’10.&h89ﬂ,c1ted; earlier
zpneeds to:: be,'reviewed;~and'¢modifiedq to the

- extent it. purports to. equalise: ;ithe gyardstick

'=;~of asgsessment.;of performance at: two . dlfferent

1ewe1 S T L T Thus;; i .m=there v remalns

; ‘neg; doubt incour: -mind~hatss thers sperformance -
. 5 :0f ssthes ~applicants: on the:r post of: A551stant

.Surveyor; of:i Works w:_m‘foundw atisfectory

PPN
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them as: ASW‘as per the:ACRs-forJth~

L

That -is," 1:E the ACR as"ASVW.reflects good'"

1f "Very Good"s then 1t _should be: taken
‘as 'outstandlng In thls manner_'they are

placed on equal footlng ‘fbr'.thef purpose

of assessment Fot comparatlve ‘meritsiy With

L f.‘

i iewr PRES S modlflcatlon - An the gradlng, the
o comparatlve assessment: of,Atﬁé' merlts of
“iwnc ghel candldates ‘may:- _be .made- by: the- selection

N
L. TR o

PR

cons1dered for empanelment w*%*””{j‘ S

a*fﬁaftyi to

1t 'should be - taken 'as f'very good' '.and

commlttee - and: they y be accord1ng1y;<

1ght‘ of what hasﬂu;g3

iwe¥$afé*jédﬁﬁincedjjf,fx

leX- .
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':;§5  ::ihﬁ~jﬁ§"fqéfsAjAhd circumstances;’ we allow

'=w¢§keﬂi%SmﬂthgtaQQqu“;@nd,pngpggfgb§5i§;§h§y shpu;df'~

. . be. considered for. inclusion in the panel for promotion
e S A D e R FC S

Lo : e R AR ff?)}'f7f
No 1502/87 and the ~decision ~of -the Tribunal was §<§>/ s

“‘necessary.”

'ﬁﬁbothi{he apblicatiohé,”Set'aside;the;panel5at-Annexure

-I.. and @direct_gihéwrrespohdgnygy ;&gJ iﬁ' both the

71988 for prbmo%ién%u¢q:ithe~éaﬁniqmg\Time ' Scale of

the Service,..fhe DiP C, should ;bgigﬁi}ected. that

upheld by the Supreme; Court i?he:;feviééé};sehioﬁity"‘

/

applicatiops to -arrange 22 review D.P.C.for August

LR

it 'should. be.'taken as "Very, Good"
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benefits.fi ﬁ.:i,%‘. plicants - % 'feﬁiéw§§3~

1h_both.theée~¢asgs.by”qreétipg,supernumeraryi

4

to tbe promoted on lfhe' basis of their assessment

‘and . the position in the panel given to them by
‘the review D.P.C or by reverting others lower in

‘the panel. Action on the above lines should be

éompleted within a period of four months from the

date of communication of this order.

There will be no order.as to costs, . ... -~

e
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(LIS, OBEROT)
MEMBER(J)...




