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Or;glnal Application No.761 of 1986
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. Union of India & others ... Resgondents
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(2)

(3)

Original Application No. 203 of 1988 N

I.S .Bhama n eee Applicant
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Union of' India & others .. Respondents
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- I.S.Bhama ‘ ces | Applicant
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Union of India & others .. Respondents -
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o. oo Mr. M. NoKriShnamani

'o oe Mr. MoL.Vema

Coram:~ Hon'ble Mr. Justice U.C.Srivastava, Vice-Chairman(J)

3

Hon'ble Mr. I.P.Gupta, Member ( Administrative)

|
n—

Judgment

Hon'ble Mr. I.P.Gupta, Member ( Administrative):-

These three applications are filed by one

‘applicant and they are interlinked with each other

and that is why the same are being disposed of togefher.A

2.

The applicant was appointed Emergency Commls°'/
S

foicer in Indian Army on 17.2 {

01964. Ql 108 01970' w\\. | c




of

he was released from the Army, he was appointed as ' , ’

4 TeGeT» 1n. Government. Higher Secondary.Sehools:, 1

S

Haripagar,, New Delhi and also in the. N.C.C. as a Commi-

LA LIVIN LN

2yl ssioned  Officer. and, he: remained there, ti1l. 24.4,1972, : i

»y e With effect, from. 25th April 01‘97 2, he .was: appointed as
4+ ;. PSsistant. Station, Director: in All India Radio: by

s2g. v the -method of.direct recruitment against the.post

BTN i

s oz Tesgryed, for, Emergency; Commissioned Officers.. According | }’

wys 740 the applicant,.he was.entitled to count the services
s peat TEndered. by:him. as.ECO dn. the past .as .per circular

or poens Ofkhe Cabinet Secretariat dated 26th August,. 1971.
Gepdm e AN sgidecigcula;mwhichwisponnxepogﬁ,pgqygdeﬁathat i
L7 v htient N b ol idecaun gt uing At 20 0 ot S RS A SO S DL LT ST - N

. ;. the, seniority -of, such. officers should be, £ixed on the

e baomp 1o ASsumption. that the officer concerned; had been appointed

on. the date. arrived at after giving, him the.credit !

wapl A0 e
2 " - ] Ry ,',"r.-‘

J...- £or, the Approved Military service including ghe period

R R I

o1 en-QF £rAining and he wonld be deemed .to have been allotted

GO

a5« The corresponding year for -the purpose of fixation of

EoR S

s . (] . R .
g Do ;Se‘quor‘lty‘t Ino#sons o T R eyl O DELSLEGS

[ TREI AR I Y.

fovai g 3w u TRUS, according to the applicant -he, was
o s o eRtitled to be given seniority with effect from 10th o
November,. 1965 and promotion &s @ Station Director in

i 1971 ;when @ number. of persons junior-to.him were

BTLE

[

2
i
-

et o sconsidered .and promoted.as.such -by .2.RPC held in 1971.

. e Ain the year 1971 made .a number of selsctions, and promoted
e enbaoceSome officers.to the post :of Station Director

o oL e wad

/1 ¢ordinary Grade ).on.20:3.1971.:The applicant repres ents

wis -s.n. thdt being senior & deemed.to. have:-beenin.service as

{ a2

. .. hSSistant Director from.10,11.65 he should:have been

o -l PrOmoted.as.Director -{Ordinary-Grade) in ‘1971 & the DEC ///~'—§

u - o (R S T ey e ELI N g T . .
RN ek P P e e wet SOy FRGERTE e R e &
D S S LY SRR M |
e e AL [RURE . L’
E B U e erald L B R oo e Tt



3.

of{ 1971 should Have considered his ‘case abomg witix
- bk caGe& along with his juniors. The applitant was informed i
' by Ministry of “I's ‘B's’ letterdated 8.6.73 that the
i president was' pleased to decide that 'hik” services as
S E,C.0. shall be counted towards' his” seniority in the
““‘cadre of Assistant Eti€ion’ Dirctor from the year 1966

"0 -7 yunder Rule '6(1){(bY) OF ‘thE RE1&dsed” Emergeney’ Commissioned

ev e Officérs” (TReservation'of Vacancies)-Rules, ‘1971 and
‘.1 seniority was allowed'to him:acdcordinglyl.’ The' grievance
* of tHé applicant -
7 Sttty to" the Gifculardated 26,8197, The applicant
" eo N G maling representdtions £or FedreEsaT bE his !
IS igrfevatice régerding his Gase-for ‘Seniority and promotion
U yEch “Was under eohsiderdtion’s ‘Tn” the méintime on 8th lay, I
o i A RIS LT i m e gn b G T oo gl et (Orelicuau Grks) ;
“1974 hé was' promoted ‘to’ the post of s,t"d't':t"on-"Direci:orA OnrrL
DEITTLL tigdhee Yasis S Hheaphlicant’ claimed ‘that - the promotion
75 i Should e deéined to be régilar’ promotibi and he was

entitled to the same benefit as glven “td the juniors who

v ' had ‘d1ready been regilarised. In “the Memorandum dated

- Aol DR T19TT 4 ‘was stated ‘thét the detmed -date of appointment

“{n“the ‘case Sf Emergéncy Commissioned 'Offiders will be
" codnted for “theéir éligibiTity for promotion, provided

'~ théy have ‘su¢edssfully ’completed” the “pericd of probation

IR .;:.-*.ﬁf::.j-“':a's;fand' totdl" periodof “sérvice’réckoned’ from the deemed date

*of Sppointmént was ‘not less than the' period 6f service

[y

" reguifed undér tHe ‘rules for promotidn and further that

“the-applicarit would havé Been 'corsidéred £6F ‘promotion to

¢ SO nE 0l thietpost of Statidn Director, had “he -liéli'Céé'é-‘s'fulJ.y
S& “iicompletéd’ the'period 'SE probativn by the time when DPC
“: ‘-had ‘mét f.e. on-4th’ September; ‘1971 . THe dpplicant's
request for:consideration ‘from the date his “juniors were

promoted could not be acceded to. This is Precisely




4 =] .

__the defence which has been taken in the written

. statement Applicant s casemwas referred to Uhion

Public Service Commission much before the issue of

) DP&AR s notification dated l7th January,v1976 and the

i‘ﬁunion Public Service Commission amsb gave: itsnadvice on
the basis of which the said meorandum referred to above
was issued Ihe applicant has given the instance of one
Shri Bhargava who was Emergency Commissioned Officer,

’ who joined as Assistant Executive Engineer in C.P.W.D. on"

ki 3 lO 1982 anc was given promotion in CPWD with effect

LA N T

from li.l 69‘ when his juniors had been promoted although.

« Y [P U“‘ i ¢ ffr
a0 20, : N Ll S

he did not enter service on that date Similarly he has

also given the instance of Shri C L Kalsi who joined

O

the Ministry of Information and Broadcasting after release

. r
P T R R
) TR
L S B

from Army in the grade Iv Central Ihformation Service

and whose seniority was given after giVing credit to

T 3 RPN E

the service rendered in Emergency4Commissioned Officer.

e (O R

. One Sahib Singh who joined Central Service against

reserved quota was appointed on 23 ll 70 and was given 3

)

seniority in accordance Wlth the circular dated 26.,8.71

e 13 .

and he was promoted to the post of Grade I with effect

B

‘ from 24 2 1972 The applicant went on making representa—

, tions and sending reminders whereafter he approached
o the Tribunal claiming that his non_promotion as Station

NN i

Director in the year 1971 and rejection of representation

1",_\ -

was illegal, malafide and unconstitutional and liable to

P oo, m SN Y e IR
FOmi gl e e L s

be set aside.u

'4.. ., .. Inthe Original Application Xo. 203/1988 the
53 applicant, after narrating these facts,phas stated that

he was given promotion to the post of Station Director

(Ordinary Grade) with effect from 30.3.1976 and was

s ]
promoted to the post of Station Director (S;ﬁiﬁ? Grade )

b ey

!

...J’/
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"o Years of service in Aprilo 1986 For promotion g

. of Deputy Director General, 7 years experience is

l
'UﬂtDeputY Director General The D P. C met on 8 4 86 and 4
SRS applicant has stated that it considered incumbents who |
7 414 1ot have 10 years ‘experience on the post of station ﬁ
.;“Director. According to thlS criteria only 4 candidates
‘}1ncluding the appllcant were eligible but the candidates ;
.uﬂwho were' not eligible and not having 10 years exPerience :

b\were also considered These ineligible candidates t
'E<been conSidered there was no occasion for his not having

Aby the D P C., who had rejected him and selected others. Al

| ’the eligibility zone even after relaxed rules, was Ll

" "{11egal’ void and ineffective.

5, T short the applicant has sought the i

"with effect from 28 6. 1983 and rendered more than 1
Efor the post of Station Director ( Se?ior Grade)

‘the cadre of Station Director (Ondinary Grade) and for

:promotion from the post of Station Dlrector to the post

needed in the Grade of Station Director Ki Seﬁfe It J

"was decided by the Department of Personnel and Training

Awbeen selected for the post of Deputy Director General ‘

wThe applicant made representations against the same

ﬂ-but no reply was received, that is why he filed another

‘
5. ]
] i

S Selechon

the incumbent must have five years experience in

to relax the said provisions and the total service

~=m"f.should be taken into account ‘ana 16 years serV1ce in

1

hboth the cadres should be considered for the post of

!

e

......

PRI

'wsuoerseded the applicant and if theY WOUld not have r
| i
I

'petition against non-promotion as Deputy Director General

and promotion of respondents 2 and 5 not w1thin

R e o e




| 2. 6'.v ‘ “

following reliefs in three applications filed - Hq
T Before the Tribunal s- -

R wEe (i) “The applicant 'is entitled to be f

considered for notional promotion to the post of y

Orduton Grade ) i

Station Director;from the date from which his juniors

were promoted i e.ﬂ%rom 20th March 1971 with all ' %f

th
_.consequential benefits; = | . |

,;'ﬁ:’-":;'l AR NS e T R -.(11) Refixation of -his seniority by

.7allotting him year 1965 ir the *“gr.a_'de of Assistant

=517 T Director,alternatively- fixing his seniority:as above the j

.. promotees. of :the: year: 1966 and: below. the. direct recruits
Wth%werewappointednagainst~unreservedgyacangies and . 4

ualinen o0l | direction to the: respondents to- make, a. ;eview DFC

o

L

virnlsd for the year 1971 fox: consiaeration of\case
soiviad Liviof the applicant for -the post, of Statmon,Director,
To P w Lians uleddds) cothe applicant may : be consicered for
woUnsy L profmotion-as: Station: Director ( SeLectlon Grade) w1th
Faad sasviteffect f£rom k982 onwards eschewing from-consioeration
A b %eﬁ@théjadverseﬁremarksrmade-Bg@iﬁ§§¢t9%5§93%%%?nt during
sionra 2D 51977 k0 k980 S e | w8 , | pi *

PELS DD S TR (i,v):'the :applicant is. entitled to.be promoted

avisds oras-DeputyiDirector General: with.effect from the date

7o “fromiwhich-then post*of DDG-was filled up. by quashing

| sriunthe.appointment of  the: ineligible: persons. who were
st il gromoted” to the' post of DDG:without. following the

o E

" irpitetriasas Yaid down in office. Memorandum No.22011/3/76-

T k(D) deted 2471241980- which provides that where a
T el oF ‘eligible - officers -in- the: feeder grade is )
“UTET ) eds Ehan ‘the “number of : officers to be con510ered
e " aceording to-the ‘deternined :Zoney.. all;officers so

h eligible should be consioeredfa-ﬂ

(v) Rule No 6 of the’ All India Radio

e T I R S tweny g o e e s
- EACEEEE RS - ww e L T et . i'.m..‘;-‘ E A R
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7.

(Group A Posts) Recrq;tmenp Rulos may‘pe?declared
as ultra vires of Articles 14 & 16 of the Constitution

... of Indiazx

é.‘ 7 The 1earned counsel ‘for ‘the respondents

'contended that o

(a) the representations of the petitioner
e ot +

- weére considered for notional promotion toAStation Director

W

“in- 1971 but since he wasnot in effective.service on

*'the date' of the DPFC i.e; 4.9,71:-his reguest:for considera~

"o gion*£or ‘promotion’ in’ 1971 could:not be .acceded to. It

“rlmaye b Fecalled:‘that’ the officer was-appointed as

- YagETs tant! Director through' UPST on 25.441972. The matter

'*”%éiéfihb“%ofrééérvationﬂfor-posts for:. ‘appointment of

Officers

Released Emergency Cominissioned/to: certaln; Civil Services

F”is~governed=by~statutorytrules-under Article 309 of

'f?*the-Constitution ‘of “India .published: on;25th. November,

"A3?l971;“iherewis nothing -in these ruleés :toindicate that

7 “probatioch “béfére’ the “promotion ican-be dispensed with

or deemed to have been completed:even:before it starts

SeoURun’ - Thé' matter: of -probation; and promotion are governed

By the relévant Rulés of the .Civil Service:to which

recruitient’ was madé and- these- rules:require completion

" Of probation: before: being considered. for.promotion.

t.There: could: be ne.such thing as deemed. completion of

' probation althbugh’ it discecnééivable that after a person

" hias actually ‘completed a period. of probation he may

Ty

Fbé'deemédwtbrhavefcompleted~his:period of probation from

=’ an edrlier dates :In‘short his satisfactory completion

of - prdbatlon is a pre-requisite. for next ‘higher promotlon.

DP & AR Notification dated 17th. Januyary, . 1976 though of a

pericd
'Lpost i 19’?1 when the DFC hazL met, simply reiterates

general princ1ples of service. The counter has also




8.
ithe respondents -~ 1 . dalEn
mentioned that ¢:V7 have no comments in regard to

the case of Shri Bhargava quoted by the .2pplicant who

Pl -
e T

has been working in CPWD since the full facts .on record

are not available._In the three other cases of

."i; S/Shri B R Bhaumick c L.Kalshi and Gurkirst: Singh

efvarious orders th t -V available on record that they

[

of Shri Sahib Slngh he ‘was" appoi ed‘to the service before
Fernovc thenmeeting of.- the DPC and was deemed to»have completed
| o els .%pgls ;gz,;'q_l?sj;jion jgnlg.:after hei a:chu&rlrl'y._ ~'~went rthiough

o Pl:qbation: SRV Rk N _3:,-53‘:.*‘ R RS G e

]
WA T

o b m“a(hleegardingwrefixationfoffseniority

. .- the learned coupsel for. the: respondents has said that

sfs 0
efiue ;;?E!?.%;E«.PEHQ?n_? ‘has. been assignedc seniority as per
- ,mm,,Government-instructions-As%per-instructions contained in"

St s DP&AR Notification No. /2Q/69-bstt(c) ‘dated 26.8,71
hhs seniority,wasffixed below: ‘the direct recruits of
tt??% e the year 1966.. oncmmgﬂtatimnof*his service @& Emergency
Commxss;oned Officer.‘Accordingiy ‘his: deemed date of
..;appointmentaWﬁs fixedma5315“6<67.andmhewWas*given seniority

T R omidd :s*ﬁghx;thn below’ the" last direct recruit of 1966-~

(c) Regarding eXpungement of adverse remarks,

G s ST ey,

all the representatlons submltted by the applicant agalnst

A

‘\the adverse remarys ‘'were' duly examlned in deta11 at a

= ery senior level On a number of occa51onsg The apglicant

,’*4 x. . EA

earned adverse entries year. after year, 15e.:4in./1975,

«;:;;_“_r'-’,:,‘;:"*-,} Rt e RV 1977, . 1978 ‘3979 and 1980+ by‘different reporting and

AR i

;wreviewing officers and the representations ﬁgainst the

s ",A.' [




o entries were duly considered and reJected In this connection
‘ the” respondents have quoted the following observations of

the Central Administrative Tribunal, Cuttack Bench in GA

“No 189/86:-.

. e e

" wygé are of opinion that the aforesaid remarks
.- . would not strictly amount-to.any adverse report
‘against the applicant. Even if it amounts to an
.., Jadverse report,.we:.cannot:interfere. because
" performance of a particular officer is to be
. @djudged by his_superior autherity:who-is the
' reporting” officer because it is the superior
. @uthority who. has. the. opportunity- of -watching
" the performance. Law does not. permit us to sit
over the judgment of the reporting officer so far
as this’ asPect ‘{8 condéérned. The judicial forum _
could.only Adnterfere when there is.malafide or bias
pleaded againSt “their reporting officer. So far as
the present case .is concerned, of course Dr.Dash
--had- argued’ cértdin matters trying to impeach ;
...the credibility of.the. reporting offiger but it ' i
“Tis Wéll settled that such facts have to be
oo, ., strictly proved to the hilt. .There is-no proof
G T of thése factd and théréfore, we do not feel ,
‘ . inclined to Anterfere .o . oun roan e ’

PR

-

By o Do rg5§deRegarding4promdt£on £6DBE theé “Tedried counsel
feforxthefrespondentsAhasquoﬁedeﬁleﬁéik(lﬁfgfjof the
Recruitment Rules dated 23,10.1984 whiéh- prov1des as under:-

o incinraEor: oon51dering an officer ‘for promotion,

;ﬂ¢failwpersons;senior*to-himwinothe“grade“Shall also
P rﬁ:;ﬁbeﬁconsidered;gprOVEHedithe&'hateigﬁccg%sfully

- ﬁwﬁ;rfgge.;hwrcompleted their neriod ‘of" probation irrespective of

.g\JiJﬁaf_gﬁthe fact whetherﬂthey have’ rendered the prescribed

.+ ‘length -of service.dn the grade e
Eg=g;¢w;be§e.RuleSrwere*made;applicable“tofPrOgramme"cadre officers
.3 0f AIR fDoordarshan. by Mihistry'of IAformation’ and

;ivoenmsp o:Broadcasting's letter:dated 6410, 86 (Anhexure~R:IIT ).
By the same order, issued in:exergise’ of powers:under Rule 6 of
Recruitment Rules of 1963,.the total period of service in |
combined ‘grade of Station Director was reduced from 12- to 10
--years; The’officers who were consideréd’ by "bec - for the post '
of . DDG on 8 .10..86.. were eligible. under-.these. -proVvisions of the
order dated 6 10.86. For the post of DD” in AIR/Doordarshan "}3¢

s the officers who were conSidered in 1988 had either completed
“their 12: years of” serVice or wefe'genior t6 those who had

- completed 12 years of service: The “applicarnt -was ‘also considered.
Thus the contention of the applicant that .the. Recruitment i
: Rules Were relaxed to ‘ COnSider

\




@ S | 10. :

- ;ineligible .persons. . ,is--;nb:t correct.. The Recruitment
a;RQ%es;and;the¢P:9vi§iqn§:mad¢;Fher@ih;havegbeen
...~Mmade ynder: ths..;.paw.e.ré .conferred under-Article 309
:o . nhep5Of-the Constitution and .the power. to relax is in-
ot .- bullt:in the notified recruitments Rules .by virtue
... Of power conferred by.the Constitution and. the.
+..Clause, regarding  relaxation states that *where
‘the Central Government is of the opinion.that it isv
necessary and expedient so to do, it may, by order,
- for reasons to be recorded in writing and in

RO R s PN
- l

consultation w1th the Union Public Service Commission,

s T Lr e e e B H_, ST ¢

P R DA $

relax any of the prov1s1ons of these rules with respect'/

SETaEN T B A 3
WML A . R s 3 » .«_‘,.,

to any clause or category of persons." However,

Fhﬂﬁwhlﬁ theﬂconnsel ror the respondents has said that in the
ij Ti hinstant case relaxation‘was not ﬁeéessé£§’és all
. ;';”ﬁdj:hthe'persons who were considered'for pronotion WEIE
:;W::gith?<eligiblebinﬂtheir own right in terms of the notified

o Rules and prov151ons made theré@ﬁ”
R SR BN SO b B R R UL R ™ E %

eSS ;;g@s;ig?;<,33;:~;4=AEheqanaLysisgofzthe;abQVQacpntentiOns

Fhainom ?Zﬁwbnia'iDdiFatﬁﬁthatrtheaDPCaOﬁuiSZlﬂCQuldfnot'have )
seawnlies o considered the: promotion-.of the .applicant .from the *
heiiein -..pOSE Of Assistant I,S-taj:i:on'v ‘Director to.that: of Director
(ordinary Grade) since the’incumbentuwasfﬁirst
@appointedﬁasyAssistant?Station_Director in Civil Service
doaes fabr O 254 T2 iny;-qn :t'reg.omendation: fof UPSC :against
'wythe,qnotaqoﬁwEmergenengqmmissioned Officers. The
qﬁangng applicant had also :to- undergo the .period -of probation,
s An althoughhe may be deemed. to: hage completed his
period of. probation frOm an earlier date only after

;,wv‘xamj :actual -completion: of the period of probation He could

% oo cthus haves heen_considered by :a *DEC:: whlch ‘met only after

e completion of his. probation It appears that th
PIE E R 4 e

M
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applicant was promoted as officiating $tation

1 ipirector (Ordindry: Grade) ‘on-ad hoc basis’from 8.5.74
*“put-his promotion on regular ‘basis’took place from
130,376 1n the ‘grade”of ‘Station’Director (Ordinary Grade).

lhere=seems-no'réaSon-Whyfheﬂshould notﬁbé“considered |
“for- regularisation d¢ least from '8.5.74; if not from an
o earlier date between 254" 14 ‘&'8.5.94 by deeming him to
‘have'cbmpleted his“probhtiz%}'subjéct”to-availability of
‘ “‘%éca'néy. e SLLERIATS AT LT D e
.8;;“ B .“-Regardingﬂrefixation ofbseniority his deemed
date of app01ntment as Assistant Director comes to 10 11.65
\ ‘ ‘atter computing his ECO S service 1ncluding the training
3 Tk 2mIUT 3

= period Ihe point to be examined is whether he was placed

FE “i "J

4 SN =7 T ,T PR ,'\'./’,“f O e ,3, L TirOn
below only such recrults as were app01nted through

competitive examination or test or 1nterview by UpsC

T - s e e .

corresponding to the year to which the applicant was

‘dallotted and the promotees, 1f any; of the same year of
Denl LRt vy Toy omminmt Ll cnctd 5
allotment were placed below. This should be so in terms

of Department of Personnel s Vbtification No .9/20/89~
s it EStS (o) aated 26.8.1971, which says that ECOs will rank
f%“fl?3hbelowﬁ¢ahdidates”appointed5throughfcbmpétitive examina-
vt rtion or. test' or interview conducted: by: the® Commission
‘- corresponding ‘to the year toiwhich® the ‘Former candidates
n}éiétallottéd;~;t~w‘f R A A T
SETe g T e Régardingfthé“applibantlsﬁflaiﬁ for promotion
't to ‘the ‘post of Station Director (?Sefecﬂidn'- Grade) with

. effect from 1982 onwards’ éschewing ‘from ‘consideration

’u19757to<19%5u we would 1like to: state ‘that we do not
w : : '
%”findmanyhjustification’to,fﬁterfefe»with;the adverse

9p}y/~!-r“* ‘the "adverse'renarks made ‘against’ the ‘@pplicant during -

" ‘remarks in the ACRs “of ‘the dpplicart, .sirice they were

‘communicated +to him-.and ‘the representatichs were duly

- considered at a higher level and rejected. we No mala fj |
soe oo T ST e - B . a fide




has been established against the Reporting or Reviewing
Officers. Further, differentLReporting and Reviewing officers
had given adverse_remarks in years of reporting. A recent
deciSion of the Hon'ble Supreme Court may also be cited in
this connection.:In the case’ of -] Union of India Vrs. E.G.
Nambudri (1991 scc (L&S) 813 } the Hon'ble Supreme Court .

| held that in the absence of any statutory rules or statutory
instructions requiring the competent: authority to .record

reasons in reJecting the representations made by & Government

o - A

servant against the adverse entries the competent authority
is not under obligation to record reason Bat the competent

authority has no. licence to. act. arbitrarily. it must act in

“a fair and Just manner.‘In governmental functioning before

various levels and the reasons and opinions are contained in

the notes on the fileozpﬁy

10. ‘ . Regarding the: .applicant's: c¢laim for promotion
as Deputy Director (General) it may, be saidithat: thIE the
Ministry of ‘Information and Broadcasting vide order: dated
6th October,’ "1986: relaxed: the provision of Recruitment Rules
reduCing the qualifying service in- the combined grade of St;tion
Director to 10 years and extended the provisions-of ‘Rule- 4-A(l)
(g) to:the officers of the Programme cadre . also., This clause

. for relaxation was introduced after consultation with UPSC.

. These orders were, issued in exerCise ‘of powers under Rule 6

- of: Recruitment Rules of 1963. The relaxation from 12’ to 10 years
was given when™" none, according to. the pOSition then: obtain‘ﬂ;
had 12. years. of - service and several posts of Deputy Director
General had to be. filled. The condition$ forgfonSidering
“the' Seniors was to avoid hardship to Seniors it ‘'would not have

. been equitous to leave out seniors. These relaxathms}exercisea

. in consultation with- the UPSd)cannot ‘be treated as if they
were not in good faith or were not objective.

ll. h_ o Attention in, this connection
is also invited to the case of Roshan 1A Tandon Vs.

Uhion of India (AIR 1967 sC Page 1894) where in it'

N
i,

NN ’

e ———— e -

T e ¢ e

|




'.to those eligible would: also have" to be con;idered

13, .

was held that there was no warrant in the argument
that the. Railway ‘Board had laid down that promotion from

~ one grade to another was ' to be based’ on seniority-cum-

suitability and. the could not be altered later to

the preJudice of the petitioner. It is true that the

~origin of GOVernment service is" contractual There is an

s .
offé%%r and acceptance., Bat once appOinted to his post or
office the Government servant - acquires a status and

his right and ObllgaLlODS are no. longer determined by

' consent of both parties, but by statute or statutory
rules which m3y.be framed: ang: altered unilaterally by

» the Government

12. ' It would be seen that i October, 1988

' when the DPC ;eonsidered officers for promotion to the .

ippost of DIG. namely~ Shri S C Garg, ShriyY T Kharat (S/C),
\*»Shrimati Bina DeVi, Shri T R Malakar (sC): and’ Shri I S.
':Bhama the officers had.. either 12 years' Service or.yere

.eligible in terms of - 4-A(l)(g) of the Recruitment fad

: waen N
(Amendment) Rules, 1984 which brovided that: all senior¢

A

Therefore, relaxation to"lO yeara'Waa_notxnecessary.as

rul§§»~'“*tl 7_ It may also be mentioned that according to

'“‘the learned counsel for respondt?n'tS ‘the D¢ of 1s8s did

consider the applicant Qlong with others. The DEC even

recommended him but only two persons were approved ~ one

) senior to applicant and the other- against the Slngle

Vacancy of the Staff Artist quota, Since the applicant was

Violated
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14, In the conspectus of the aforesaid fact,

the Tribunal directs the appropriate official respondentsz—
1 ' i - (i) to review the seniority of the
fiapplicant in the grade of Assistant Station Director

in terms of Department of Personnel - Notification

No Q/20/89 dated 26 8.71 keeping in view the fact that
; promotees w1th the year of allotment as of the applicant

are placed below him and only . direct recruits or

FEoeors S TRV ER RESIPN

those recruited through competitive~exam1nation or test

' = bl Rt d N
A it Al e e w7 .,
PSR SO 37 i

S or interview conducted by UPSC;corresponding to tﬁ%

year to which the applicant is allotted are placec”n‘\-
above him. | | |

~,

et : <

(11) to rev1ew the promotion of the applicant

subject to suitability and availability of vacancy in
Gt s The grade of Station Director (Ordinary Grade) on

; the recommendation of the appropriate DPC which might

be deemed to sit after completion of probation by the

5&: ¢ -applicant. But the promotion can be effected, subJect

to vacancy even from a date during the period of

probation but not earlier than 25.4.72, on the assuﬁption
that he would be deemed to have completed his
probation from an earlier date (such an assumption is
to be made only on actual completion of satisfactory
probation). The applicant was promoted as officiating
Station Director (Ordinary Grade) from 8.5.74 and

f &yﬁy there seems no reason why he should not be considered

\é} for regularisation at least from that date, if not
from an earlier date between 25.4.72 & 8.5.74, subject,
of course to the availability of vacancy & suitability;

(iii) to review the case of promotion of

the applicant to the post of DDG on the basis of the




15, - With the aboVe dlrections which should
" be. complied with w1thib four months the three .

4

a)pllcatlons namely- OA-761 of 1986' OA-203 of 1988 ang

e

\\“
FUBI gt L 21339 of 1988 dre dlspoqeq of ’I‘here is no order
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