
. IN THE C£NTP./!iL .ADMINiSfaATIVE TaiBUN-/i.

'PRINCIP^U. BaNCH

>&

0-A. N».1995/1988

New Delhi dated the 15th feb.,i994

Hon'ble Mr. W.V.Krishnan, Vice Chairman(a)

H«n*ble Mr. (S;, J-. Roy " 5Member (Judicial)

Shri G»R» Bialasubrsraanian

Ur .N© « 1233, Sec to r-VIII
R.K.Furam, New Etelhi

•... .^plicant.

(By Advocate Sh, M.P .Raju,proxy counsel
fo r Sh J" .P .Ve rghe se)

^fersus

1. Efelhi iAdministration
through its Secretary (Services)
Old Secretariate, Me.w Delhi

2. G«mmissioner,
, Jbod & Supplies Itepartment,

Etelhi Administration, Almn.Branch,
l^lhi

Responcfents

(N©ne for the re pendents)

ORDER (ORAL> -

(Hon'ble Mr. N.V.Kri^nan, Vice Chairman(a)

pile ant is aggrieved by the Ann. A-5

order dated 8.3.1988 by which his service has been

terminated w.e.f, 25.2.1^8.That order le^s as
/

followsJ-

''Consequent upon his having bden cfelcared
nje die ally unfit by the Chairman, Medical
Board, Lok NayJ ai Prakash Ngrain
Hospital,N ew Cfelhi vide letter No .F. 10-
MB/Misc./JPH/87/44Gl dated 22.2.1988, the
^rvices of Shri Balasubramani6in,Gi^^ Grade-iV

^ ISub in^ec'-fcor) are hereby terminated w.e.f.
25.2.1988 (/W) « . -
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2. The fects are not disputed. The applicant

was offered appointment as Sub Inspector in the Cfepartnent

Qf Food and Supplies of the Dslhi Administration,i.e.

second Respondent by the memo.dated 13,5.1985 (/iian

Para 1 and para 4 of the offer which are relevant

for the purpose of this 0-A, are reproduced belowS-

1. " The 4)pointmeht can be terminated at any
time by one month* s notice given by either
side, viz appointee or the appointing

authority, however reserves the right

of terminating the services of the

•ppointee forthwith before the 6)^3iry

j of the stipulated no tee period by
making him payment of a sum equiva].ent
to the pay and allowances for the period
of noice or the unexpired portion thereof,

4. * The appointment will be subject t® his
being declared medically fit by the

competent authority and the verification

of his character and antecedents# **

3. The ^plicant was •Uien appointed by the
• • •

orefer dated 9»12*88(-Ann,A,2) It was maS<s clear therein

as followss*

15-

•* His ^pointraent for the post of Gracfe-IV
will be provisional for a period of one ^ ar
as laid dovtfi by the Afedical Superintencfent,
L.N,J ,P,H©s|»ital New Dfelhi vids his letter

,F.ID-WB(Misc.)Estt/II/J?H/lS725 dated
15.11,85, subject to tiie condition of

formalities with regard to verification

®f Character and Mtececfents etc.

His i^apointment as Grad^-IV •n regular
basis will be considered after he is

declared medically fit by the Medical
Superintenc^ntjL.N.J ,P ,N. HospitaljN/Ifelhi. •
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4. In view of the recommendatfcons of the

Ghairman, Medical Board of the L.M»J.F .N«H®^ital

i regarding the medical fitness of the ipplic ant, the

period of appointment was extended for ©ne year

fr©m 15,ii, 1986 to 14.11.1987.

5. ' On the basis of a subsequent medical

exanination the applicant was <fcclared medically

unfit vide letter dated 22.2.1934 of the Chairman,

Medical Board of the sgme hospital- as mentioned

in the inpugned orc^r dated 8.3,1988(Ann.V) -reproduced

above, '^e applicant's service was terminated

w.e.f. 25. 2.1988(an) , This orefer has been challenged

on the ground that it is violative of Article 3ii of

the Constitution ©f India and it is also contended that

it has been irqplemented without giving any notice as

required in the Ann.A.i offer of ^pointment. It is also

contended that this is violative of Rule 5 of the GGS(Sfedical

examination) Rules, 1957. It is also con^n^d that the

respondant could have considered the applic ant for some

alternative job.
' _ .

6. Re^onc^nts have filed their reply in which

the facts are not disputb.i* It is stated that "ttie ipplic ait
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was sent for medical examination on 10.7.1985 itself

lA^ien he was declared medically unfit in the first

instance. Theref®re, the offer of appointment was

cancelled. lAhen he made an appeal, he was diiected

t© be checked up again- Qn the basis of medical
0-

report dated 15.11.1985^ 4e was par© visionally appointed

subject to the periodical medical check up. It is

for this reason "Uiat the Ann,II ordsr dated 9.12.35

refers to the letter dated 15.11.35 of the Medical

^uperxntend&nt, L.NJ'.p.U, Hospital. S^^uch'.further

check up was made on 12.2,1937 and on 22.2.1988,

Tiie Last report was from the Chairman, Ate die al

B©ard of the L.N-J #P .TJ tal wfoifcih cfeclared

him nfedically unfit.

7. In S0 far as not consi^ring the

i^plicant for an alternative job is concerned, the

responcfents have stated that the^plicant had given

in writing that he was withdrawing lepjK sentatiort

made earlier for such consideration. Acopy of that

letter dated 3.2.1988 is enclosed to that reply,

is contencfed that, the termination of
I

services is legal and is not violative of any rules
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9. Vfe have heard the learned counsel for

the applicant, have perused the CG3(Medical

examination) Rules, 1957, ^jlihen the applicant
1

states that impugned orefer is violative of rule'

5 of these rules, he really means that it is,

violative of para 5 of Govt,of Indiri's decision

under these rules issued by the Ministry of

Home Affairs me mo. dated 12,9.63. In our vievj

the CC;S (Medical ixam,) Rules, 1957 come to

play only after a person has been regularly .

appointed to Go vt. se rvice after sa^tisfying the,

initial medical fitness required of any Gbvt,

employee,. It does not apply to a provisional

appointee like the applicant. It also does not

apply to the medical examination done at the time of '

recruitment. In othervjords, these rules apply after

a person, having been declared medically fit and

appointed as a Go vt, se rvant, in any capacity is in
on

view of Competent authority suffering from some

disease v\hich make him incapable of discharing of

duties • In that case alone he is to be given a notice

before retiring him. Ihe applicant
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was provisionally ^pointed subject to medical

/

fitness, which is one of the conditions of the

offer of appointment (Ann.A,!) as well as the

first order of appointment dated 9.12.1985.

Therefore, this plea of violation of the

^fedical £xam. Rules is without any substance,

10, Tne next plea is regarding viol-..ation

of Article 311. The impugned ordsr is not a

puni^raent. This is only a termination in

I -1,

accordance with conditions and terms on vhich

ttie applicant was appointed, Tne applicant has

been found medically unfit. Hence, he has been'

terminated from service,

11, Responttents however, have not given any

satisfytory reply as to how this inpugned orcfer

\

c an be sustained when s^plic ant5 se rvice s h®^ been

. terminated re tr© ^ec tively Without complying with

(Para-1 ef the offer of appointment i,e, by giving

dne mo nth! s notice or by making payment of one months
u_a^r S

• ^
salary^for, the period for which the-notice falls

short. Termination vjhich has retrospective effecU

even by a few days- is void in are, therefore,
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©f the view that on this last ground, the inpugned orefer

is liable to be quashed and v\e order accordingly,

12. The rext question is about the relief to which

the applicant is entitled. Vfe are of the vi£5w that,

consequently, qppl ic antshould be reinstated in service

on the same post from vhich his service was terminated

subject to the same condition as at the time of

first appoirkent viz. that he should be found

medically fit. Therefore, it is open to the respondents

to direct the applicant to uncfergo a final nedic.al

examination in regard to-his fitoess to hold the

post of 5ub Inspector.If he is found fit he should be

appointed on a regular basis. No doubt^the ipplicant

withdraw/^his representation about b'eing consic^red

for other alternative job.However, in the charged

circumstances, in case he-is not found fit for the

job of S.I», he should be consicfered for any other

similar post or even a post on a lower scale for
ft

which he might be medically fit.

13. In so far as wages are concerned for the

psjriod from which he was out of service till he is

reinstated, are of the view that as his services
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was terminated due to his being tredic i;ily found unfit-,

though tlieie was an iriegularlty in the procedure, he

is not entitled to any wages till he is winstateu.

HovBjer, if he is given a regul-.sr a^-pointment in terms

of the directions in para i2(supra), the service rendered

by him before his service \-13s terminated shall count as

qualifying service for all purposes.

j_4^ O.As is disposed of with the direction in

para ii and 12 above, f

-J ^
J. ' ''

(C.JfItoy.>' (N.V.Krlshnan)

»3mber(J) Vic® Gh airman la)

sk


