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IN THE CENTRAL ADMINISIRATIVE TRISUNAL
PRINCIPAL BENCH

O .As. Ne 0.1.995/1988

New Delhi dated the 15th Feb.,1994

Hen'ble Mz, N.V.Krishnan, Vice Chairman (A)
Hon'ble Mz, @ J-- Roy ™ ,Me mber(Judicial)

Shri G.Re Bal asubrsmani am

W No o 1233,Sector-VIII
R.K.Puram, New.Delhi

oo 0 0 hplic anti

(By Mdwcate Sh, M.P -Ragu,pmxy counsel
fOr Sh J .P.\Ve rghe SE) .

"Mersus

l. 21lhi ’idm:mlstratlon
through its Secre mry(SQrvices)
Old Secretariate, New Delhi

2. Gemmissioner,
Food & Supplies Department,

Delhi bdmm 1strat10n AHlmn .B ranch,
Delhi :

vo. Respondents

(Nene for the respondents)

ORDER(ORAL) -
(Hon'ble Mr, N.V.Krishnan, Vice Chairman(a)

e

Mpplicant is aggrieved by the Ann.A-5
‘order dated 8.3.1988 by which his service has been
terminated wee.f. 25.2.1988(AN) .That order reads as

followsse

'Consequent upon his having beéen delcared
medicslly unfit by the Chairman, Medical

Beard, Lok Nayak Jai Prakash Narain.

Ho sp 1tal N ew [lhi vide letter No.F.l10-

MB/M].sc /IPH/87/4401 dated 22.2.1988, the

services of Shri Bal asubramaniam,GR Grade-IV

(Sub Enspector) are hercby terminated we.e.f.
- 25.2, 1988(AN) * ! e
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" The fects are not disputed. The applicant

was offered appointment as Sub Inspector in the Department

of Food and Supplies of the Delhi Administration.i.e,

‘second Respondent by the memo.dated 13.5.1985 (Akn.All}

Para 1 and para 4 of the offer which are relevant

for the purpo'se of this OA, are reproduced belowi=

L.

3.

@s followssém

* The appointmént can be terminated at any
time by one month's notice given by either
side, viz sppointee or the appointing
authérity, however reserves the right

of terminating the. servi’c_es of the

_appointee forthwith before the expiry

of the stipulated nofce period by

making him payment of a sum equivalent

to the pay and allowances for the period
of noice or the unexpired portion thermef,

" The appointment will be subject to his
being declared medically fit by the
competent authority and the werification
of his character and antecedents, "

The @plicant was then qapdinted by the

orcer dated 9,12.88(An.A.2} It was madie clear therein

* His appointment for the post of Grade-IV
will be provisional fer a peried of ene ye ar
as laid down by the Medical Superintendent,
L.N.J P Hospital New B2lhi vice his letter

- No oF, J0=MB (Misc,)Estt/IL/IPH/15725 dated

15.1L,85, subject to the condition of
formel ities with regard te verification

‘of Character and fntecedents etc .

His gppointment as Grade-1IV en regul ar
basis will be considered after he is
declared mediczlly fit by the Medical
Superintendent,L«N.J.P«N. Hospital ,N/Delhi,®
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4, In view of the recommendattons of the

‘Chairman, Medical Board of the L.N.J.P.NHospital

regarding the medical fitness of. the applic ant, the
périod of éppointment'was extended for one year

from 15,11,1986 to 14,11.1987.

5 On the basis of a subsequent medical

e xanin aticn the applif: ant‘Qas de"cl ared medically
ﬁnﬁt vide letter dated 22,2.,1984 of the Chairmal;l, _
Medical Board e¢f the same ho sp'ital- aé méntiongd

in the impugned or;ier dated 8.‘3.19‘88'(‘.Ann.V) ‘rep roduced

above, “the goplicant's service was termin ated

we o fo 25, 2.1988(AN) . This order has been challanged

on the ground that it is vielaltive‘ of /Arti_clel3ll of

the Consti tution of In-dia aqd it is also contende d that

it has been implemented without giving any notice as
required in the AnnL.A.L offer of ‘appaintm-ent. :It is also
contended th.at ﬁhis is violative of Rule 5of yth'e CGS (Me dic al
e xamination) Rules,1957. It is also cc;ntended- that the

respond2nt could have censidersed the gpplic ant for some

al ternative job.,

b, Respondénts have filed‘ their reply in which

the facts are not disputtd e« It is stated that the applic ant
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was sent for medical examination on 10.7.1985 itself
when he was declared medically unfit in the first
instance.'[hér?f@m, the offer of appoeiniment was
\ c'ancelled.l When he made .' an asppeal, he was directed
Ate ﬁe checked up again- @n the basis of medical
‘report dated 15. .I..l..1985 ﬁe was p@ovisionally .ppo.a.nted
subject te the periodical mediéal' check up. It is
for this r2ason that the Ann.l1l order 'datea 9.12.85
refers to th‘e‘ letter dated 15,11.85 of the Medical
Superintendant, L.._N..J-'.AI—‘ Ny Hospital; $uch‘.vfu>rt-hér
check up was méde on 12.2,1987 and on 22,2.1388.
The .Last report was from the_'Ghairman, Medic al
Board of the L.N.J.P.NHe pital which decl ared

him medically unfit.,

T T In =0 far as not Qonsidering the
eplicant for an alternative job is concerned, thé
zespond?nts have St\ated that the applic‘an't hal given
in writing that he'w as wi£hdrawing the ;epﬁ sentation
-made ea;lier for such consideration. A Copy of that

letter dated 3.2.1988 is enclosed to that reply.,.

8. It is contended that. the termination of

sérvices is legal and is not violative of any rules;
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9, ~ We have heard the learned Cdgnsel for
the goplicant, ¥e have. perused the CC;S(lIv’ied;i.c-al
exanination) Rules, 1957, %hen the applicant
states th.at imbugned order 1s violative pf rule’
5o0f thesé ru.le‘s, ha \mally' mgans that it is,"
viol ative of para 5 of Govt.,cf Indigs! s dec-:is;ion‘
under these rules issued bir the Ministry of
Home Affairs memo,.dated .1.2.,9 .63. In our view
th‘e. C,CIS(Mediqal Ex_am,) Rules, 1957 come to

play only after a person has been regul arly

appointed to Govt.service after sdtisfying the.

 initial medical fitness required of any Govt,

employee,.lt does not apply to a provisional

appointee Like the gpplicant., It also does not

apply to the medical examination done at the time of
recruitment, In otherwords, these rules apply after

a pé rson, having been declared medically fit and

asppointed as a Govt.servant, in any capacity is in

_ on
view of Competent autho rity/ suffering from some

dise ase which make him incapable of di scharing of
duties. In that case alone he is to be given a notice

before retiring him, The gagpplicant

\



-6 ,
was provisionally apo inted subject to medic al
fitness, which ls one-o'f the condiii@ns of the
offerof apgémtmen-t (Ann.A.l}' as well as the
first orde r‘.af appgintmen't dated 9.,12.1983.

Therefore, this plea of violatien of the

‘Medical E)éam.. Rules is without any substance,

;O. The pext ﬁlea is regarding violeation
of Article 311. The impugned oreér is not a
. punishment, This is only a termination in
accordance wif:h conditioens and térms; on whicl‘;
the appl ic_a*xt wa.%j appo inted, Tné aplicant has
been found medically unfit. Hence, he has been

terminated from service .

11, Re spondents howewer, .have not given any
“satisfactory ;;'eplf_ as t how this impﬁgned,clarder
can be sustained whén applic ants se‘rvice;.sl hawe been
. terminated retre spec tive‘ly without complying with
Pare=1l of t;hé mffgr éf appointment i.e; by giving
ené months notice or>by makiﬁg payment of oﬁe ubnths
Y ov S etery : 4
sallar‘y'/_\ﬁ;\ the pf:* riod for vh‘ichthg.mticé fallg
short. Terminatie‘n vhich has retrospective effect-

\ even by a few days- is wid in law.V® gare, thereform,
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ef the view that on this last ground, the impugned order
is liable to be quashéd' and we order accordinglys
12, The ne xt question ?'.s about the relief to which
the applican£ is entitled, W are of the view thas,
cohsequently, appl ic antshould be reinstated in se rvice
on the séme post from which ‘his -service was terminated
sﬁ.bject to the same condition as at fhe time of
first appoinient viz. that he should be found |
medically fit, Therefore, it -i_.s open to the :respondents
to direct the spplicant to underge a final medical
examination in Axleg_axljd to-his fitness to hold the
post of Sub Inspector.If he is found fit ht_e should be

. S
appointed on a regul ar basis, Ne doubt;the aiapl:ic ant Lo
withdraw,his rgpmsehtation I.‘about being considered
for other aifernative job.Hoiwvei:, in the cﬁanéed
circumstences, in case hé“ is not found fit for the
job of S.l., he shoul d be consice red for any éther
similar pﬁst or even a post on a lewer scale fér

which he might be medically fit. o

13. In so far as wages are concerned for the

peried from which he was out of service till he is

reinstated, we are of the view that as his services



/5

—Bom

~

was terminated due to his 'bein'g medic sily found unfit-,
though thers was an irregularity in the procedure, he

ic not entitled to eny weges till he is reinstated,
Howewer, if he is given a egukar a@pointmen% in terms
of the dirsctions 1in pare 12{supra), the e rvice rendered
L\r him be FJte his se ~vice was terminated shall count as

qualifying service for all purposes

14, 0.4 is disposed of with the dirsction in
para 1Ll and 12 &ove.
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(C.35R0y ) - (N, V.Krishnan)

Member(J) " Vice Chairmania)




