' IN THE CENTRAL ADMINISTRATIVE TRIBUNAL M
' NEW DELHI '

0.A. No. 1976 198g ‘ E

X 2106,

" DATE OF DECISION__12.7,.89

Shri R.R. Sud. Applicant (s)

Advocate for the Applicant (s)

Shri J.C. Singhal

Versus
Union of India & Ors Respondent (s) /
Shri Inderjit Sharma Advocate for the Respondent (s)

CORAM :

The Hon’ble Mr. P, Srinivasan, Administrative Member

The Hon’ble Mr. T, S. Oberci, Judicizl Member

Whether Reporters of local papers may be allowed to see the Judgement ? ¥ ¢4

1.
t?
. To be referred to the Reporter or no _ | ’
i Whether their Lordships wish to see the fair copy of the Judgement ? N
4. To be circulated to all Benches of the Tribunal ?
JUDGEMENT
( Judgement of the Bench delivered by Hon'ble
Shri P. Srinivasan, Administrative Member )
@ » The apnlicant bef‘oré us retired from the Indian

\ \
Railway . Agcounts Service on 3044.1989 as Financial Adviser

and Chief Accnunts Officer, ( FuA.& C.A.0 ) of the Uestern
Railway at Bombay., Soon after his ret;rement a Pension Payment
Order was issued to him on 7.64,1979, indicating the pension and
additional relief to which he was entitled, On 11,6.79 the
Railway Bogrd issuedla lstter saying that the Government of India
had decided to treat a part of the &;arness Allowanﬁe paid to

a Govermnment servant while in service as Dearness Pay to be
included in his emoluments for determining the quantum of his
pension, This neuw formula wouldapply to all Govermment sérvants
retiring after 30,4.1979, The éame’letter at?§;éi‘4 gave an
option to éersons who retired after 30.9,.77 but .not later than

- . 3044,1979 to draw pension calculated with reference to their emoluments

- without the element of Dearness Payjuith graded relief thereon
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to the full extent admissible from time to time or te have their
pension recalculated after including the elemsnt of Dearness Pay,
in their emoluments in which event some part of the graded relief
would notbe adﬁissibls to thems, In punaungce of this letter,

‘the applicant exercised his option to come over to tha-neu
diséensation, namely, to have his pension calculated by including
the element of Dearness Pay in his emoluments on the date of his
retirement, His option was accepted and he was paid peﬁsion
accordingly., Uhen the 4th Pay Commission gave its report, the
pension of all retired Government servants including Rai lway
.Servants had to be revised with effect from 1.1.1986, The
applicant says that when he approached the authorities for revision
of his pension in accordance with the recommendaticns of the

4th Pay Commission from 1.1.1986, he discovered that he had

exercised the option in 1979 on the basis of incorrect data.
According to him, the pensicn payment order ( P.P.0 ) issued to

him on 7.6.,1979 setting out the pension and additional relief

due to him conﬁainsd a mistake in so faf as the additicnal relief

was stated to be Rs. 100/- whilaét should have been Rs, 175/=.

That P.P.0. was issued before th; new formula taking into account
Dearness pay for computing pemsion was announced, Comparing the °
emoluments he would receive according to the P.P.0. to what he

would get under the new formula, he found that latter more beneficial
and opted for it., Had he knoun tha£ the PPC issued to him weas.wrong
ard that he was entitled to additional relief on pension of Rs, 175/-
and not Rs. 100/~ he would have found it more beneficial nat to

opt for the new formula, He represented to the authorities

that' he be allowed to exercise his opticn once again so that his
pension frem 1979 orwards could&e recalculated accordipg to £he

old formula and paid to him and his revised pension from 1.1.1986
e . '

could also be fixed on that basis, According to the applicantw e

is allowed to exercise his option afresh in this manner, the revised

pension to which he would have been entitled frem 1,1.1986 would be
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Rs, 2430/- irstsad of Rs. 2273/= as fixed by the respondents,

The rESpEndents declined to allow! him to<exarcise hisAOptinn-
again by their letter dated 19,9.,1988 ( Ahnégqre'A-f, page 12 of
the application )'in'tha folloming words 't
" The points raised in your representatien have been
¢ examined in comsultation with Ministry of Personnel,

Public Grievancss and Pensiéns, It is regretted that
it is not possible to allow a fresh option in this

cas 9.“ ‘

Aggrisved by this decision, the applicant has filed the present

applicatioh.

2. Shri J.C. Singhal, learned counsel for the applicent made

“the fullowlng submissions; When the appllcant was calledppon

to exercise an ontlon in June, 1979 he had to choose the alternative
'which would be more beneficial to him., He had to compare the

total amount of pension and relief to théh he would bs entitled
if dearness pay were np£ reckqned as part of éhe emoluments

with the pension and relief which weuld be admissible to him according

“to new Tormula by including Dearnessbpay\in_his emoluments and he

had to choose the Formula which uould.giving him a higher pension,
He had been issued a Pension Payment Order on 7.6,1979 ahowing the
figure. of pemsien and additional rellef admissible to him under
the old Formu}a. .This Pan81on Payment Order 1ndlcated that,

in addition: to pension, he was entitled to additional relief of

Rs, 100/-& According to the Railway Board Circular letter dated

'25.5.1978 additional relief on pension was admissible at the rate
)

of 35% of pension subject to a minimum of Rs, 35/~ per month and

- a maximum of Rs. 175/- with effect from 1.9.,1977, This circular

was in force when the applicant retired, Therefore the additional
relief which should heve been shown in the P,P.0. in accordance
with the said circular lstter was Rs. 175/ ’fhe”P.P.D. was Eerroneous.

in so far és it steted the additional relief to be Rs. 100/-. No

doubt the appllc nt sould have got the flgure of addltional relleF

verifiad and corrected but he had failed to 50, All the Same by

issuipg a PeP.0. to the applicant indicating that he was entitled
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to additional relieFXEI.Rs. 100/=, the respondents had misrepresented

tha facts ta him and it was on this basis that he chose the new
formula whi@e exercising the option, Exsrcising the Option_uas in
the nature of concluding a contract. The applicant had acc3ptéd the
of fer of the respondents aﬁd had exercised the qptipn to come ,over to
the mew formula; he did so on thebasis of a misrppresentation by the
respondents in the P.P,0, This being so, the respondents should
have allowed the applicant to exercise his option afresh when he
discovered that the additional re]jaf'which hé would have got under
the old formula was Rs, 175/= and not Rs, 100/~ as stated in the
P.P.0. Shri Singhal poin:ed out that in f act .the additional relisf

due to a pensioner had been revised with retrospective effect from

. 1.12.1978 to 40% as a result of which the additicnal relief dus to

the applicant would have been Rs, 200/-. He,.therefdre, submitted

g
that the ipu3g§d letter of the Railway Board dated 19.9,1988 be sst

~

aside and the respondents directed to allow the applicant a fresh

option in the matter with all consequential relief,

3. Shri Inderjit Sharma, learned counsel for the respondents
strangly refuted the contentions of Shri Singhal, He, however,

very fairly did not press the point about limitation raised in the

.reply of the respondents, rightly in our opiniony it is of

interest to note that in 1979—(1)—8.L.R.—757; their Lordships ef the
Supreme Court observed " that Govermnment and public authorities

N
should not in all morality and justice takep up the technical plea
of &he limitation to deny the just claim of the citizens."
When the original P.P.0. was issued to the applicant on 7.6.79
the applicant who had retired from the high office of a F.A., and

C.Re0, in which capacity he would have issued several pension

payment orders should have taken up the correctness of the figures

immediately, There is no question of misrepresentation because
the rules according to which a P.P.0. is prepared are accessible
to sverybody, Shri Sharma alsa submitted that it was not right
to say that" the additional relief should have besn Rs. 175/- and

not Rs.100/- as in the P.P.0, issued to the applicant, For this
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he relied on a circular of the Railway Board issuedion lst

s 5 3

- June, 1979 and circulated by Western Railway by their
communication dated 14/20th June,1979. In any case the
épplicant having exercised the option and that option having
become final he could not be~aliowed to exefcise the option
again. Shri Sharma drew oﬁr attention to the circular letter
dated 11.6.1979 which clearly indicated that an option once
exercised became final and cannot be reopenédf

4. le have considered ‘the matter Qery carefully.

#hen tﬁe formula for computing pension is revised and a
retired Government servant is given an.option.to choose’
between the old and-the new formula%}thg intention is to
enéble him to choose the alternative which gives him greater
benefit.: If‘is by now well settled that pension is not a
bount?} bu£ a right of every fetired government servant.

The Government révises the formuia for computing pension

- from time to time as a measure of social welfare for

persons who héve served it for long years  faithfully

and who in the evening of their lives, have to maintain
themselves without being dependent on others.' It is not
disputed that a pehsion payment order was issued by the
Railway to the applicant soon after his retirement indicating
the pension and additional relief to which he would be
eligible under the old formula i.e., without taking into
account dearness pay. The applicant could have checked the
figures appearihg therein with the rules and circulaﬁjon the
Subjéct and if there was a mistake ne could have got it
corrected at the time itself, But, if there was indeed

a mistake and the applicant failed to point it out, at the tim
he could not be denied what was rightly due té him, if a new |
formula ggét%éen introduced and he had continued to draw
pension based on a P.P.0. which many years later, he
discovered to be erronéous, cbuld he not seek for a correction

of the P.P.0. and claim arrears of pension right from the

b gl g : : -
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cast on the CGovernment. as an employer and if in a given
case, it is found that it has been paid short for a long
period, surely Sovernment would not resist a claim for
payment of arrears. If on the basis of an erroneous £.P.0.,
the employee has exercised his option wrongly, can he not
ask for a refixation of his pension after correcting th
initial error in the P.P,0, and allowing him a fresh option?
If the mistake in a P.P.0O, can be corrected after pension
has been drawn according t5 it for a long time, we see no
réason why a'consequéntial mistake in the exercise of
option should not be allowed to be rectified too. To our
mind this is not so much a éase of reopening an option

b)
once exercised as onexs?rrecting 2% a mistake in the
computation of pension. 1f, therefore, there was a mistake
in the P.P.O, issued to the applicant as he contends
here, he is entitled to have it rectified and as a consequenc
to exercise a fresh option' on the basis of the corrected
P,P.0,; he is also entitled to pension based on the fresh
option from the beginning and revision of pension from
1.1.1976 and to all arfears arising therefrom.
De There is however a controversy as to whether the
additional prelief stated in the P.P.O. was incorrect. Shri
Singhal has relied on two letters issued by the Hailway
Board one dated 25.5.1978 and the other dated 8.8,197%.
The first mentioned letter sets out the relief on pension
due to Hailway employzes retiring from service on and after
1.1.1973 according to which relief admissible with effect
from 1.9.1977 was 35% of pension subject to maximum of
Hds,175/-% the basic pension due to the applicant ai«shown
in the P,P.0, is Rs,1175/-, and so the maximum becqme
applicable in his case, For persons re%iring on and
after 31.3.1972, the second mentioned letter of 8.8.1979
raised the relief to 40% subject to a maximum of #5,200/-

with effect from L.12.1979. This letter also goes on to

)

state that in respect of those who retired on or after

W

30.4.1979 and who had opted for the benefit of mercer of
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dearness pay for the purpose of pension, the maximum‘relief
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would be restricted to Bs,100/~. From this it would appear
that the pension payment order issuéd to the applicant
under the old formula without %akihg into account dearness
pay Was incorrect in so far as it indicated the additional
relief as Rs.100/-+ On the other hand, Shri Sharma referred
us to Railway Board's letter dated 14/20th June , 1979 in which
the slab system for calculating pension was introduced in
respect of persons retiring on or after 31.341979. After
setting out the slabs the letter goes on to say that the
pensioh as determined in accordance with tha said slabs plus
the maximum relief on pension at the rate of Rs.100/- per
month would be subject to\én overall ceilihg‘of Bs 1800/~
per month, From this,Shri Sharma would have us believe that
even prior to the merger of dearness .pay for the purpose of
calculating pensioﬁ, the maximum relief admissible to a
pensioner was only Bs,100/-.. To us, however, it seems that
Railway Board’s letter dated 14/20th June,l979 is not
really concerned with the quantum of additional relief
admissible to pensién under the old formula, Though, it
-appears to u§ on a conspectus of all the circulars cited
above that Shri Singhal is probably right in stating that

5
there was an error in the P.P,0., we do not wish to
express a final opinion on this. We would prefer that the
respondents themsélves verify thelbosition in this fegard
and ascartain whether the figure stated in thé P.P,O,i was
correct or not. If they find that the applicant would have
been eligible for an additional relief of Rs.175/- or Rs.200/-
under the old.formula and not #S.100/- as stated in the
P.P,0,, we direct the respondents to allow the applicant
to exercise a fresh option and to allow him pension from
the béginning on the basis of the option so exercised: his
pension from 1.1.1986 should also be nevised accordingly,
€. In the result we pass the following orders: -
(1) The respondents will examine whether the figure of

additional relief stated in +he P, PO,

L%

'was correct as per
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v)
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the rules and instructiohs in force at the time . If they
find that the additional relief should have been 85,175/~ or
Rs,200/- and not Bs,lC0/- as stated in the P,P,0., they
will allow the applicant a:fresh option in terms of Railway
Béard’s Circular of 1l.6.1979 to be exercised by him within
a month from +the date of receipt of this order.
ii) - If din terms of our directidn at sub-para(i) above
the applicant is given a fresh option/his pension from the
ate of his petireﬁent should be redetermined according to
the option exercised by him. is pension from 1.1,1986
should also be revised accordingly. Pension payment orders
should be issued to the applicant accordingly within one
month after he exercises option.

nt
ii) Arrears due to the applicant on account of our

}_

e
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order at (i) and (ii) above upto the date of issue of

fresh pension payment order should be paid to him within

th

6 months after the issue of the fresh 2,P,0,
7 o The application is disposed of on the above terms
leaving the parties to bear their own costse

)V pL- W

( T,S.’ObQEEE ) ( P, Srinivesan )
Member (Judl.) ' tembe r (Admn. )
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