sy,

. b, Shri -1shwuar - Dayal -
-5, ‘Shri -Paras = |
6o 'Shri Madan Lal -

< . T :Shri .Sunil ‘Kumar Sharma -

8, Shri - ‘Nand' Kishors '

* Union of India & Another ....

"For the Respondents cees

. Central Administrative Tribunal
. -Principal Bench, Naw'Dalhi

_‘Rsgh, ‘Nos, 1, BA<19520/88 - .. - Dates '15.12.1989.

o .7 2, DA-1923/88 - - : C
- }/3..'DA=1924/88 L
- /g, -DA-1922/8B8

- 5, .BA-1808/88

- 6, DA-1785/8B. .. .

‘7. BA=1114/BY" .
- 8, ‘ba-1921/88

‘1. Shri Netra Pal Simgh )
‘2, Shri: Bharat Singh ‘ ’

3, .Shri Ashok -Kumar S
" --Applicants

i

‘Versis A
Tfﬂasponﬂants.

For‘tha_Applicents- asee

CORAM: ‘Hon®ble Shri“P:Ks Kartha, Vice-Chairman(Judl.)
Hon'ble Shri D.K. Chakravorty, Administrative Membar,

Whether to be reported or nnt?vzo

o

(Judgement of the Bench pronounced by Hon'ble
Shri P.K. Kartha, Vice-Chairman)

’

In this batch of applications filed under Section
19 of the Administrative Tribunals Act, 1985 by the
Casual Laboursrs of the Railway Néi} Sgrvice (R.M.S.)
Division of the'Dapaftﬁant of Pnsts,iﬂinistry of
Communications, cammon'questionsof law have been raissd
in regard to their regularisation.in Group 'D' posts and
the applicability of the provisions of ths Industrial
Disputss Act to them, In visu of this, it is proposéd
to deal with them in a common judgemsnt,
2. We have carefully gone through ths records éf
these casesland have hsard ths learnad counsal for hoth

3’1/"

eeseZeey

_ Shri Sant Lal, Advocate

" 'Shri-K.C, Mittal,Advocate,’
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o v}-tﬁe‘partiés. Ue maAY - at the nutset, dlscuss ‘the -

Guthersaft a
gtlagal posxtion anplinable anchaﬁsxger rallafs ‘to

., which. the appl:u:ants ate: ant:.tlad vt‘:u. in the lJ.ght of

the Facts and circunatances of aach oF thasa apolica-

tione. & Full Banch of thxs Trxbunal has hald 1n

,4-

&ahmat Ullah Khan & Others Vs. ‘Union of. India & Brs..

”1989(2)‘SLJ 293, that although é Casual Labnurar does

4_not holdna c;vxl post, hs As 1n the saru;ce of the

?Unlon and, cunsequsntly, thls Trxbunal has the juris~

ud1ct10n to entartaln the caass of: Casual Labourers for

,gadjud1cat10n. The Full Banch has. houevar, left npen

';;;ths quest;on as. regardS;tha rellsf that a Casual L

i ;Tg Labunrer -may be sntltled to in a glvan nase. “This~

is in visw .of. ths fact- that the rules .applicable to ‘them’

vary From ssrvlca to serulca,

;-3'"., In -thase applxcatxons,

I

ue, are concarned with the

A.,Casual Labourers angagad by ths Degartm:nt of Posts in

,ﬂ<u'iths ﬂinistry .of Communicatlons.p In tha usll—knoun case

of Dally Ra*ad Casual ‘Labour Employed under P &TVs,

. -Union .of. India & Dthers, 1987

”(g)‘SCALE 844, 'the

Supreme -Court hé$59bsarvad that non-regularisation of

. temporary gmploigeg-qt.tasué;f

Labour, for .a long period,

‘is.not:a wise. policy,.. The .Court, therefore, diracted

-.theutespgndanfé to.pgagara alsghemé:on a{rational basis

.. .. .~ for absorbing, as fay:as:ppssible,lthg»FFsual Labourers

jrf-.x-uho~hausybaen cgntinupuply:wgfking for mpre than cnes

~:.year ;n_;ha;Ppsts,&ng}pg;aphs'Depa:tmeng.

" 4. - - In the aforesyid. cass,.

tha Supreme Court did

" not have occasion to considar whether the protection

under the Industrial Disputes
ol

Act, 1247 is also

---'3--’
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:}P & T Departmant. In Kun;an Ehaakaran Us. 5ub-
B -D1u:|.sumal Uf’f'u:er, Talagraphs, Changanasssry, 1983,

e Lab Ic. 135, tha Kenala ngh:jnurt obsarved that

.the Pusta Y Telagraphz haue nnthlng td‘
”mconstxtutzonal ?unctlnna nf tha Stata.

'ubsarued ds fnllaus.— T L' "'*;f'

fj's:f' Slnilarly i

: & Bthsrs, 1999 (9) A.T.C.421B,:the Ahmedabed Bench af
,thls Tr;bunal has hald ‘that Lattar Box Peons/Coolles »
"in the Posts & Talegraphs Department are uorkmen and

ara, tharafnre, entitled “to the protect1on of the

' ”§eéisioh of‘the“Kéféld‘HingC6urf mentioried above. The
‘decision of the -Allahabad Barich datsd 30.5.1986 in

“'Hari shérma‘ﬁs. Unlon of - Ind;a &:Dthérs is also to the

'”6. " “ In Tapan Kumar’ Jana Vs. General Manager, Calcutta

: Telephonas & Othars, 1930 (2) {L&N) 334, it was held that

“méahing of -Saction 2(j) of the Industrial Disputss Act.

available to the Caaual Labour elployad in thl

juxth the

falt:uaswfunthar

" . .~....it stands ‘as a ssparats dapart-

¢ mant, -discharging f.unctioms analpgous to trade
‘or business-evan in:a ‘commercial ‘ssnss. 'In my

‘_ .opinion, :all ths precadents are.in favour of
“holding 'that “ths dapartment (P&T) is -an industry -
dltectly and: spsc;fl:ally covsrad by ‘tha “Act
(I.D. Act), ‘

n H.A.""Bukhar:l. Us. Un:mn nf Ind:.a

@~

Industr;al DlspUtBS‘ﬂct. The~Bsnch follouad thse

samg_éfﬁécf;

tha employeas of tha Talagraphs Department are warkmsen
within the meaning of :Industrial Disputes Act, 1947 and

the Telesgraphs Débéfﬁmanﬁ is an industry within the

The S.ilsP. filed agéinst‘the'afbresaid'judgsmant vas
diémissed'by“thé-Shprahe Court (vids circular letter
1ssued by the’ Departm=nt of Posts No. BS-Z/BS-SPB-II

dated 27.3.1986): o
NG o

.110400'
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e The consaquencas Uhlch

'L‘psnlod of 240 days in & year,

=ollou from the applica-

:-billty oF tha protactlon of the Industrlal Dlsputas Act,
':1947 to the uorknan ara that such a uorkman who has

'.actuauy uorked For a psrlod of".__240 dey &5 i entitled

.__to -the. protsct;on o? Saction 25;F and tha 'for thav'.
“”purposa of computing the oarlod of 240 days in a- yaaf,
'"Sundays and othsr pald hol;days cnuld also ba included -
'-:(sea also ‘H.D. Slngh Us. Reserve Bank of Ind1a, 1985
lSCC (L&S) 975) The contantlon of the apnllcants in
: theoe casss is that tha;r casas for regularisatlon ‘ghould

f'ba oons;dered 1n tha llght of the deczsion of the Suprems

Court in the case:oﬁ Dally Ratod Casual Labour employad

'under tha P & T Department and that in computlng the -

'Sundays and othsr oazd

'holldays should also bo 1ncluded 1n u1eu oF the 1ntsr-

:pretatlon of the Industr1a1 Dlsputes Act by "the Suprems

Court in’ H. Slngh's case, A.A;

ffB. . As agalnst the abova, the respondents havo rel;ed
) vupon’%he dnc1sion of the PunJab & Haryana :High Court in
T urit Petitlon No.7897/76 (Unlon of Indla through Postmaster
I"General, Ambala Cantonmant Vs. the Pr531d1ng Ufflcer,
4 Labour Court & Anothar) uharexn 1t vas held that tha

'Posts & Telagraphs Departmsnt is not an industry and the

employees tharsof ara not uorkman.

s. ' Ua hava carafully cons;dersd tha aforssaid rival

”contentlons. Ua rBSpectfully follou the dacision of the

Kerala ngh Court in Kunjan Bhaskaran s Casas of the

Ahmadabad Banch in N A. Bukhar1 s casey of the Allahabad
'Bench in Hari NDhan Sharma s case, and of the Calcutte
" High Court in Taoan Kumar Jana s Case, montloned above.

" and hold that the Industrial Dlsputas Act, 1947 aooly

&
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. I ‘ _ e R " Departm:nt ara "}f

‘-5

Departmawt rs “rndustry"

knsn“

sald anactmant

- 10 Ue also hold that

M

'{ AU R have not baan regularzaad

sarulca/aga 11m1t For the

! ba traated as relaxad and

12, Ue hava conszdarad

240 days 1n a yaar durzng uhlch Eaaual Labourer hasi

i SR - to’ tha P & T Departm—nt and consequently, Pa&rT

and tha amployeas of P& T
uithin ths meaning of. the

1n comput;ng tha period. oF'

’ uorkad Sundays and othar pald hol;daya should also
ha addad 1n vlau of the 1ntarpratation of ‘the
Industrlal Dlsputas Act by tha Suprame Court

_11. . The apolicants 1n some of these apollcationa

on the ground that they

.are ovar-aga. In this oontaxt. tha raspondants have

contandad that tha cruolal date for computing the

purposa oP ellglblllty u0u1d

be’ tha last data upto uhlch the Employment Exchange
Y asked to aubm.l.t the names of‘ Candldates for
Tecruitment, Tha applicants have rallad upon the
gu1da11nas 1ssuad by tha raspondnnta For Tegularisation
_of Casual’ Labourers v1de their olrcular No,DOT-259.29/

'B7-SPN datad 18 11 1988 Uthh prov;de, dnter alia, that
Casual Labourers may ba ragularxsed u1thout 1n91st1ng

" on tha ellglblllty u;th rafarenca to th=ir age and that

upper aga-llmlt in respact oF such Casual Labourers may

an entry to thls af fect be

made 1n tha Serv1ce Book of the oFF1c1a1

the aforesald r1va1 contantlons._
o In our oplnlon, the cru01al datal uould be the date of

| h ’ p . 1n1t1a1 racrultment oF a pnrson .as Casual Laboursr for

' l computlng tha age—llmit and not hxs age at the time of

ragularlsatlon If. at the tlme oF 1n1t1al engagemant

Gy — &
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- appllcations ‘as tn hou ths petlnd of 240 days has to

' dlrectlons.-.

i;jfiﬁn?'-
he uas u;thin the age-l1mit prascr;bad under the
ralavant 1nstruct10ns, “tha fact that he bacame
ovsr-age uhlle hls case Fcr ragularisatlcn cama up
far conaideration, should not stand 1n the uay of jsf'f
ragularlsatlon.‘ o o '

13 l‘ A quastian has been ralsed 1n .soms of" thase

/_,

be cumputed ) Accurdlng o Sactlon 25-B (2) (a) of the -

Industr1a1 D;sputas Rct, 1947, it 15 squlClent that a’

uurkman haa actually uorked for’ nut lass than 240 days .-
durlng tha parlod of 12 calendar munths (v1da Surendari_

S Kumar Verma & Dthers US. Induatrlal Trlbunal, 1980 (4)

S.C E 4&3). Ue, thnrefore, grea ulth the contentlon;'

oF regularlsatlon oF thelr serv1csa if thay had actually

orked For not less than 240 days durlng the preceding

parlod of 12 calpndar months. All the applicants
bafore us Fulfll the same. ' S

14. ‘In the llght of the Fore901ng, the appllcatlona

" are dxspossd ‘of with’ tha follou1ng Pindings and

R

>Fiﬁﬂin§§'gha“birections
({)  0A-1920/88 and 0A-1923/88

. The respondents ars dlrectad to consldar the
regular absorption bfithé applicénts in Group
109 Cadre ffoﬁ:thé duéxdﬁte'according to their

“seniority on the basis of the literacy test for

' faefuitmeﬁt 6f Group 'D' staff held in 1988. The

results oF ths’ tnst should also be publishad

Forthulth.

ceeelany
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' of the appllcants that it uould sufflce fur the purposei'_
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(ii;)

.;5?.-'

DA-1BDB[B " 0A—1922/88 and 0A-1924[88

(q)' T_Tha respnndents are dlrscted to consider
' /?{ the analzcants fnr ragular abscrptxon 1n
;;Group"D' Cadre frnm the- due date ‘
f'accnrdlng to thaxr senlorlty ‘on ‘the bas;s‘
>ﬂ‘of the lltaracy tsst Fnr recru;tment .of
Gruup Ay staff held in 1988 _ The rssults -
nf the tast should also bs nublished
_~furthu1th They must ba considered to
A 5:’have put in seruica fur a perlud of 240 days .f
ij;For thls Durpnsa.‘ Tha raspondants are .
;tFurthsr dlrected t treat tham as ulthin
;itha ags—lzmlt prascrlbad For the purpose of:'
'rsgularlsatlon as they uere within’ the
7prescr1bed age-limit at the time of tha;r

: 1nit1al engagement

(b) As ragards 0A—1BDB/BB, we Further quash the

1mpugned orders dated 1.9, 1988 and S5.%.1988
uhereby the se;vicas_of the applicant were
"términatad;’ We diréét the respondents to
rsinstate him in service fo}thuith. He
.uould aiéc be entltled to all consequential
benaflts 1nc1ud1ng Full back uagss..
ADA-1789[B

Ue guash the 1mnugnsd orders dated- 1,9.,1988 and

5.9.1988 uharaby the sarvlcss of the applicant

wera, terminated. Ue dlract that the respondents

shall relnstate him in s=rv1ce forthuith, He
would be entitlad to all consequentzal banefits,
including full back wages. The respondents are

S
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.. dirscted ‘to considet-his~regulafiéation in
. o . - service in Grnup 'D' Cadra From tha due date

accnrdlng to his’ sanlnrlty .on the: basxs of the

litaracy tnst for recruxtment of Grnup me

L . staff held in 1988, Tha results-of the test

shnuld also be publlshsd furthu1th .The

resnnndents'are alsnvfurthsr‘dlrectadvtu traat

-~ him as within the age-limit prascribsd for ths i

e ypram i S ST IR RS

purhnsa of ragularisatinn as ha uas. within the -

X

prsscrlbed ags-lxmlt at ‘the time" of his 1n1tial

engagsment

{iv)  DA-1111/89 end Da-1521/88 - - e ;

Crree

'The respondents are directed to consider
! f #  regularisation of the applicants in Group 'D!
Cadre from the due déte'apcurding to their . ot

seniority.un the basis of the literacy test

- for recruitment-of Group 'D' staff held inl?a%/
1988. The results of the test should also

be published forthuith, They must be consi-

dersd to have put in services of 240 days for

this ﬁurpose; » : . g ‘.
15, Let a copy of this order be placed in asach of the '
8 case files, - ‘ : .. a

There will be no order as. to costs,

\
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| ‘ (D.K. Chakravorty) : (P. K. Kartha) i
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