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JUDGEMENT(ORAL)
(By Hon'ble Mr.Justice V.,S. Malimath, Chairman) .

The petitiéner has chéliengéd in this case the
.ofder of-the Presidéht dated‘8,4.85 by thch 10% of .
his pension haé been qith—helﬂ in exe;cise of the perrS‘
'confa:red,on the President by‘éuﬁ-rule(1>vof Rule 9 of
,CCS(Pgnsion)-Rhias, 19?2 (hefe;naFter referred to as

"the Rules™).

26 The:pringip;l contention of the learned‘pounéal
' fof the petitionaf is‘fhat the power of withholding of

penSion uhdér.sub;rale(1)”of Rule 9 of the RLxles could

not have been ‘exercised- in their case, on the grnuhd

that the essential conditions prescribed by the said

fb/provision have not been fulfilled. It is maintained



(&

that there is po finding of guilt of grave misconduct
and that, therefore, ths order'of with=holding of 10%

of psnsion is invalid: and illegal. In support of his
coﬁtention he relied_upon a décision peparted in AIR 199q
SC ]923,.DSU2 Kappor Us; Unien of India and Ors, The
Supremé Court ha$ interpreted Rule 9 as requiring the
Preéident before imposing the penalty of withholding
pension as a measure of punishment to record a. finding
that the delinquent official is guilty of grave misconduct
or negligence. In the light of the law laid down by the
Supre@e Court, it is clea;'that for proper exsrcise of

the power of the President under:Rules 9(1) oF'the Rules

a finding has to bs recorded.that the petitioner is quilty
of misconduct or megligencsa. -In the abssnce of a findinpg
in this case, the President would ndt be competent to.
impose the penalty of Qithholding any part of ths 5eﬁsion

under Rule 9(1) of the Rules.

;w On a perusal of the impugned order, we do not find
any finpding of the President in this behalf. We have

read the entire order to satisfy ourselﬁes if any finding
has been racorded regarding grave misconduct or negligencs,
but we found nothingf. Henée, é condition precedsnt for
exerciée of power under Rule 9(1) of the Rules is not
sstablished. Therefore the impositien of penalty of

V/yithholding of 10% pension cannot be sustained.



4o Now the question is as to what is the just and

propsr order we should make,

5, Leafned counsel for ths petitionef relying upon
the’judgementriﬁn'gd Kapoor's case submitted that'jUSt

as in that'caSe the Supreme Court quashed the impugned
order, we should likeuiée-quash the impu;ned order in

this césa._ Learned couﬁsel For'the'respondents, houwever,
maintained that if there is po satiéfﬁctor& finding by

the President oFigrave misconduct or negligence, the
authority should héva liberty tq examine this aspect of

the matter.and to take a de§i$iqn aftéf giving an oppértunity
of showing cause fo the pétitioner.” It is no4&oubt true
that in tﬁe‘case deait uithfby tﬁe Supreme tour£ no

1i$erty has'geen giu;n to thévaufﬁbfftiés‘For_?urther
examination of the'questioné as to uhethérfappropriate
finding as required by Rule 9(1) of the Rules should

be reco;ded or note 1t does not meaﬁ that the Suprems
Court has laid down the law that in évéry case where

the President has'néf recorded finding the ﬁnly order

to be p&sssd is to quash the ordere. We must bear in mind
that the uitimage directioh_shédld mest the ends of.jgstice.,
It méans that thé guilt} must be pﬁnished and'the innocent
must be protected; ‘In the case dealt with by the Supreme
Court, the racts uereltell iale; That was a casg in

which the appﬂisnt was working as an Assistant QradsIU

of the InAian.Foreign Sérviqe, Branch '8! indﬁhé Indian
High Commission at London. He did not report to duty after

: <///his transfer to the Ministry of External Affairs, New Delhi

\
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.uhich.resulted in initiation of the disciplinaryjproceédings
against him on 23,8,1979, Pending the proceedings, the
éppellant socught udluntary retirement from service and

he was élloued to retire but uas put on notice that the
disciplinary prﬁceedings ipitiated against him qould

be continued under Rule 9 of the Rules. The Inguiry
Orficer found that the appellént absented hiqyselﬁ Fr;m
duty from 15.1241978 and despite his being asked to

join duty he remainsad : absent from duty which is wilful
contravention of Rule 3(i) (ii) and 3(i) (iii) of the
Civil Services Conduct Rules 1964.. In the cancludiﬁg
portionihe said that thodgh the charges have been
éstablished, the circumstances in which tﬁe appellant
vieolated thevrules requires a sympathetic consideration
~while deciding the case under Rule 9 of the Rules, The
President accepted that fipding and decided to withhold
g;atuity-and pension in consultation uith.the Union

Public Service Commiséion. It is obvious that the
circumstances were so tall talse as‘not to justify any
further inquiry or liberty being given to the authority

to pass an order in accordance uith.laub But in thel
present case, the facts arse ;ot similar, Serious charges
have been levslled against ﬁhe petitioner which are
proved. Notice was issued to ths pétitioner requiring him
to show cause.as to why the pension should not be withhsld

//in pursuance of Rule 9 of the Rules. In the circumstances,
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it would not be just and proper not to reserve liberty
to the authority to procesed to take further stebs in
the matter after giving an opportunity of shouing céuge‘

to the petitionsr.

6. "For ‘the reasons stated above; the order imposing

penalty of withholding of 10% pension dated B.4.1985 is

hereby quashed. Liberty is, however, reserved to take
further stéps in the matter after giving an opportunity

of showing cause to the petitionqr as expeditiously as

st

possible, MNo Costs,

(s. . ;Dggk) ’ \ (VeSe MALIMATH)
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