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CENTRAL ADMINISTRATIVE TRIBUNAL, PRINCIPAL BENCH,
' NEW DELHI. |
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’y '
| New De lni Dated: A3 ”'Ia/ , 1995,
HON'BLE MR, S.R.ADIGE, MEMBER (A‘)

HON'BLE MRS, LAKSHMI SWAMINATHAN MEMBER (J)

Shri N,K.Choudhary ,

$/o Sh, C,L,Choudhary,
Inspectory, Income Tax

Investigation,
Mayur Bhawan, -
New De lhi i eeoApplicant,

By Advocate Shri Jagjit Singh .
| Versus '

Union of India through
l. Secretary,
Ministry of Finance,
South Block,
New Delhi,’

2, Chief Commissioner &
Commissioner of Income Tax Delhi

& 10 others as per Memo of parties ,...Respondents,

By Advocate Shri P,Hd.Ramchandani.

JURGVMENT

By Hon'ble Mr. S.R.Adige,Mcmber (A)

In this applicatibn; Shri N.K.Choudhary,
Income Tax Inspector has impugned the seniority list
dated 22,9.88 (Annexure-P 16) where he has been
placed at serial No,407 and has prayed”for_
refixation of seniority at serial No,36l in the Said

list in accordance with the respdndents' order

.dated 2241485 and the seniority list dated 4,2.88

{Anne xure=P 7), with consequential promotion and

other benefits,

2. | Admittedly, the applicant was recruited
dlrectly as an Income Tax Inspector on 15 10,73

in Bombay Charge. The senlorlty of Inspecton is

méintained chargewise;_He app lied for transfer to -

De 1hi Charge on Compassiongate ground and wag
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‘on his date of joining. Further more, it was stated

-in that exam,; before the -applicant joined there

97

so transferred vide Commissioner, Income Tax De lhi's
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order dated 19,2,77 (Annexure~P 18) which stated that
the transfer was against the direct recruitment quota
and sﬁbject to the coﬁdition that his seniority would ke
reckoned from the date he joined duty at Delhi and

his name would be placed below all the Inspectors

(whether permanent or temporary ) in Delhi Charge

that his services, in Bombay Charge would not count
towards minimum service; if any, prescribed for
promotion or appointment to any higher post/grade,

As the transfer was being effected at the applicant's

~own requast, no TA/joining time was made admissible

and it was clearly stated that if:the applicant agreed
to the above conditions he may be relieved from

his duties andsdirected to report to Delhi charge,
whereypon after jbining, his posting orders would
issue, The applicant reported for duty at Delhi on
103,77 (Annéxure-P 19), Meanwhile the direct

~ recruitment examination for Income Tax Inspectors

of Delhi Charge for 1976 had already been conducteds; amd

selection had also been made out of those who had appe ared

on 10,3.'77. Similarly promotions had also taken place
to the posts of Income Tax Inspector before he joined.
The applicant was placed below these promoteesor
direct recuit Income Tax in&pectors in the Delhi Charge
who were working there prior to his date of joiningf or
Who had been selected for appointment before he joined
there, even if their appointment orders after the

date of his joining Sn account of medical exam,/

character verification, It is this action which the

applicant challenges,

3. The first ground taken is that the

respondents! action violates their own Circular
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dated 12412,69 {Annexure-P 1) and even against

the terms of the order dated 1.2,77 transferring

the applicgnt' from Bombay to Delhi which , according
to the applicant, provide thaf his seniority in
Delhi charge will be reckoned from the date of his
joining there, The respondents in their reply
however contend that they have acted in accordance
with item 7 (iii) of DOBT's O.M. dated 22,12,59
which reads as follows: |

"where a person is appointed by
+transfer in accordance with a
provision in the R.Rs providing
for such transfer in the event
of non-évailability s Such transfers
shall be grouped with direct recruits
or promotees as the casse may be for
the purposes of para 6 above, Ao
shall be ranked below all direct
recruits or promotees as the case
méy be, selected on the same occasion,™ -

Thus, according to the respondents, the applicant

when he joined on 10,3.,77 in Delhi has to be placed

below all the promotee Inspectors working on that

date as per the terms and conditions of the order
dated 19,2,77 to which the applicant had agreed, and
also below all the direct recruit Inspectors who had
been selected omt the date of his joinings Since the
selection panel based on the 13976Exam. had already been
prepared by the time the “applicant joined onl0,3,77,
the respondents state that the applicant was placed
pelow all the direct recruit Inspectors oﬁZ?$;6 bétch.
The applicant in his rejoinder has reiterated the

contents of the O,A. and denies that DOP's OM. dated

22,12,52 supercedes the conteats of CBDT's Circular

dated 12,12.69,



4, ‘ A close reading of CBOT's Circular dated
: 12,12;69 shows that it does not conflict with DOPT's
QM. dated'22,12;59; The relevant para {g) of the CBDT's
.Circular dated 12.12.69 merely states that in the

case of interchardge transfers of non-gazetted staff
seniofity will be reckoned from the date of joining

of the new charge on transfer, This circular is silent
on the relative seniority of such transfereesvis—ae

vis those difectly recruited/promoted bn the same
occasion, guidelines  in respect of whom  are

available in DOPT's O,M, dated 12,12,59, which is a Master
Circular and is applicable to all GOI, Ministrie$/
Departments, Hence the c ontents of CBDT's Circular

dated 12J12.69 do  not avail the applicant, and nor
for that matter do the contents of Commissioner

Incomé Tax Delhi 's letter dated 19,2.77, to the

extent that iﬁ conflicts with DOPT's O,M, dated
22,12.59, . | |

5. f The next ground taken is that the applicant
has Beén arbitrarily discriminated against in as
much as 4 other InSpeoiors on interéharge transfer

have peen given seniority from the date of joining,,
wnile the applicant haS-not been given seniority from
1043,77, but hés been placed junior to those who jéined
- after him, The respondents in their reply point out that
the Caseé cited by the applicant arelnot C "mparable, |
Three of the 4 Inspectors named by the applicant joined
De 1hi before the conduct of the 1976 exams, while the
fourth was a promotee Inspector who joined Delhi charge
‘dn transfer, but against whose transfer one direct
vacancy Was adjusted, This averment has not been

"~ denied specifically by the applicant .in his rejoinder9

. N 3 - . A ~ 2
and under the circumstance, these 1lnstiances cited
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by him do mot help his case.

6. . The next grqund taken is-that by their orders
-dated 710,82 (Aanexure~P 6 ) and 22,1.85 (Aanexure-P 13)
Aizgppggig%%ed that the applicant was not puf in the
correct positionlin the semiority list, and the error
was eventually rectified by them and he was put
in the correct position vide order dated 22,1,85,
but in the impugned seniority list the respondents have

gone against their own orders dated 22.1,85. In their-
reply the respondénts have pointed out that the order
dated 22,1,85 fixing the seniority of the‘apéliCant

was not passed with the Concurrende of the HID . Upon
réepresentations filed by other affected Inspectors who
were. selected in thé 1976 Exam., the matter was looked
into and the revised impunged seniority list was issued
which was in consonance with the DOPT's O,M.dated
22412,59, This has. also not been specifically denied by
the applicant in his rejoindexn Till such time as the
seniority list was . . approved by the HD and it candot
bé described as final and no advantage to the applicant

can accrue - from it, It is subject to correction in

~case it has not been prepared in conformity with Govt,

instructions, Hence this argument fails/

7. -‘ The next ground taken is that - the sister
department of Income Tax 1.2, Central Board of Excise
and Custom, Circulaw dated May 23,1980 and 23.11.Bi
(Anne xure~P 10) also layfdown that seniority.is {0 he
reckoned from date of jolning, and a person whose name
figures in the recrﬁitment panei which is in Operafion
at the material time, but who 8 ot in position when
an oificer joins on transfer, will be placed below the
transferred officer in the Senioﬁity lists The respondents
in‘their<reply have

pointed out that CBECt's Circular dated

53.1L,.81 is not in consonance with DPOT's Master €ircular |
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dated 22,12.59 , and this is not denied by the
applicant in his rejoinder, As stated above, the
Lepartment of Personnel is the nodal department
governing Serviée conditions of Central Govt
employ=es, and any'instructions issyed by individual
Govt departﬁentsor offices, which are repugnant to
the instructions issued by D3P , are void to that

extent,

8 ., The next ground taken is that in the draft

seniority list, one place at serial 650 has been

kept reserved for a direct recruit and if anyperson

com2s . on inter Cnarge ftransfer to Delhi against

a vatancy,the respondents are bound to place

nim in that slot, aé has been done in®other casesf and
respondents - '

the/cannot do otherwise, However, no such. "other:cases"

have been cited, ahd in the face of.DOP'S OeM o

dated 22,12,59, this argument lacks force,

9 The next grouhd»taken‘is that the
principlesof natural jdstice-have been violated as

the objections by the applicant to the draft
seniority_list dated 29.7.87 (Anhexureép 14) have not b
been conSidered, while finalising the same on 22,9,88
(Annexure-~P L6), Oh the othexr hahd, the réSpondents

in their reply have stated that the applicant has not

‘e xhausted the departmental remedies available to

him as no representation had been received from him
agfinst the final seniority list , This argument of the
respondénts is not tenable as no representations

were invited against the final seniority list, as was

done at the draft stage, but that does vitiate

the action taken by the respondents, who prepared the
’ and

/ invi sactiong TO the same.
draft seniority list,/ invited objections 0 the sam

N



in/wnich the applicant filed his objectiomny, after

response to

which the respondemits issued the final seniority
list, Thus, the applicant was given an opportunity
of being heard before the seniority list was

finalised, and it cannot be Said.that"the principle
of natural justice have been violatedy

10, The next ground taken is that on the

basis of the earlisr seniority lisf issued on

4,2,88 (Annexure«~P 17) , the applicant had been
rightly placed at serial 7 and on the baSis of

that 1list, a DIFC was held where the applicant's case
for promotion was considered, and now if the 4impunged
seniority list is operated upon, the applicanf's
position will be depressed to 25, as a result of which
the recommendations of the earlier DFC would be:
canCelled/reviéwed, which is illegal, arbitrary,
malafidé and against rules, To this, the respondents
have correctly pointed out that mere ly because

the respondents have issued the list of Inspectors in
De 1hi charge whd qualified in the ITO Group B Exam.
upto 1987, does not give the applicant any right

to claim seniority . If the seniority is revised

in accordance with the prescribed instructions, the list
of eligible candidates for promotions will undergo

a change corréspOnding to the revised seniority . ;
Hence, this argument of the applicant also lacks force,
11, Next it has been argued that two departments
of the same Ministry cannoﬁ\follow different rules,
and the respondents are estopped from changing the
conditions of intercharge transfer on the basis of
which the applicant opted for iatercharge transfer,

To this +the respondents state that they have

followed the instructions laid down by DIPT io

fiﬁing the applicant's seniority, which applies t@

A
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all departments'of Govt, Further more, there can -

-8 -

be no estoppel in a situation where a Govt,
functiocnary issues an instruction ( as happened in
this case‘through the "issue of letter dated
19,2,77) which does not accurately reflect the

Govt, inStructions on the subjectd

12, Tn the result, we ses no legal infirmity
in the action taken by the respondents, nor

any cause to interfere in this matter, The

application fails and is dismissed, No costs,
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{LAKSHMI SWAMINATHAN) (S.R, ADT:
MEMBER (J) .~ MEMBER {A)



