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central ADM in is that IVc TRIBUNAL, PRINCIPAL BENCH,
new DELHI.

Q«A,NOol904 /88.

New Delhi Dated; ^ ,1995.

Hasf'BiH MR. S,R./\D'IGE, MEMBER (A) ^
H'ON'BIi: MRS. LAKSPfvyil SWAf/iINATHAiM, MEMBER (j|

Shri N.K.Choudhary ,

s/o Sh.' C,L.Choudhary,
InspectorSgy Income Tax

Investigation,
Mayur Bhawan,
New DeIhi ... .Applicant,

By Advocate Shri Jagjit Singh .

versus

Union of India through

1. Secretary,
Ministry of Finance,
South Blocks,
New Delhi,'

2. Chief Commissioner 8.
Commissioner of Income Tax Delhi

& 10 others as per Memo of parties .., .Respondents,

By Advocate Shri P.H.Ramchandani.

JUDGyiEOT

By Hon'ble Mr . S.R.Adiqe,Member Ca)

In this application, Shri N.K.Choudhary,

Income Tax Inspector has impugned the seniority list

dated 22.9.88 (Annexure-P 16) where he has been

placed at serial No,407 and has prayed for

refixation of seniority^at serial No,361 in the said

list in accordance with the respondents' order

dated 22^1,^85 and the seniority list dated 4.^2.88

(Annexure-P 7), with consequential promotion and

other benefits,

2. Admittedly, the applicant was recruited

directly as an Income Tax Inspector on 15,'10,73

in Bombay Charge. The seniority of Inspector- is
maintained charge wise. He applied for transfe r to
Delhi Charge on compassionate ground and vvas
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so transferred vide Commissioner, Income Tax Delhi's

order dated 19.2.77 (Annexure-P is) which stated that

the transfer was against the direct recruitment quota

and subject to the condition that his seniority would ke

reckoned from the date he joined duty at Delhi and

his name would be placed below all the inspectors

(whether permanent or temporary ) in Delhi Charge

on his date of joining. Further more, it was stated

that his services, in Bombay Charge would not count

towards minimum service, if any, prescribed for

promotion or appointment to any higher post/grade.

As the transfer was being effected at the applicant's

own request, no TA/joining time was made admissible

and it was dearly stated that if the applicant agreed

to the above conditions he may be relieved from

his duties and^idirected to report to Delhi charge,

whereupon after joining, his posting orders would

issue. The applicant reported for duty at Delhi on

10*13.77 (Annexure-P 19). Meanwhile the direct

recruitment examination for Income Tax Inspectors

of Delhi Charge for 1976 had already been conducted* anil

selection had also been made out of those who had appeared

in that exam,^, before the applicant joined there

on 10.6o'77, Similarly promotions had also taken place

to the posts of Income Tax Inspector before he joined.

The applicant was placed below these promoteesor

direct recuit Income Tax Inspectors in the Delhi Charge

who were working there prior to his date of joining^ or

who had been selected for appointment before he joined

there, even if their appointment orders after the
I,

date of his joining on account of medical exam,/

character verification. It is this action which the

applicant challenges,

3, The first ground taken is that the

respondents' action violates their ovjn Circular

A
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dated 12,'i2,-69 {Annexure-P 1) and even against

the terms of the order dated 1,2.77 transferring

the applicant from Booibay to Delhi which ^ according

to the applicant, provide that his seniority in

Delhi charge will be reckoned frcai the date of his
\

joining there. The respondents in their reply

however contend that they have acted in accordance

with item 7 (iii) of DOFT's O.M. dated 22.12.59

which reads as follows?

"where a person is appointed by

'transfer in accordance with a

provision in the R.Hs providing

for such transfer in the event

of non-availability , such transfers

shall be grouped with direct recruits

or promotees as the case may be for

the purposes of para 6 above, ^^e
shall be ranked below all direct

recruits or prcmotees as the case

may be, selected on the same occasion,*"

Thus, according to the respondents, the applicant

when he joined on 10,3,77 in Delhi has to be placed

below all the prcmotee Inspectors working on that

date as per the terms and conditions of the order

dated 19,2.77 to wAiich the applicant had agreed, and

also below all the direct recruit Inspectors who had

been selected on the date of his joining,^ Since the

selection panel based on the igT^Exani. had already been

prepared by the tim® the applicant joined onlO,3.77,

the respondents state that the applicant was placed
the

below all the direct recruit Inspectors of£i976 batch.

The applicant in his rejoinder has reiterated the

contents of the O.A. and denies that D:QP«s G,M, dated

22,12.59 supercedes the contents of CBDjT's Circular

dated 12,12.69,'
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A close reading of CfflT's Circular dated

12,12.'69 shows that it does not conflict with OCSPT's

0,M. dated 22,12.59. The relevant para (g) of the GBDjT's

^Circular dated 12.12.69 mere ly states that in the

Case of intercharge transfers of. non-gazetted st^ff

seniority will be reckoned from th® date of joining

of the new charge on transfer,' This circular is silent

on the relative seniority of such transfereesvis-a-

vis those dire.ctly recruited/promoted on the same

occasion, guidelines in respect of \A/hom are

available in DOPT's o.M® datad 12.12^59, vi^ich is a Master

Circular and is applicaible to all G.OI., Ministries/

Departments, Hence the contents of CBDT's Circular

dated 12,si2,69 do not avail the applicant, and nor

for that matter do the contents of Commissioner

Income Tax Delhi 's letter dated 19.2.77, to the

extent that it conflicts with DOPT's o.m, dated

22.;i2.59, .

5. The next ground taken is that the applicant

has been arbitrarily discriminated against in as

much as 4 other Inspectors on intercharge transfer

have been given seniority from the date of joining^,

while the applicant has not been given seniority from

iO«'3,77, but has been placed junior to those who joined

after him. The respondents in their reply point out that

the cases cited by the applicant are not c'Dmp^rable.^

Three of the 4 Inspectors named by the applicant joined

Delhi before the conduct of the 1976 exams, while the

fourth was a promotes Inspector who joined Delhi charge

on transfer, but against whose transfer one direct

vacancy was adjusted. This ^veirnent has not been

denied specifically by the applicant in his rejoinder^

and under the c ircumstance, these instances cited

A
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by him do not help his ease,;

6. , The next ground taken is that by their orders

-dated 7,U0.82 <Annexure«F 6 ) and 22.1.-85 (Annexure_p 13')
respondents

/.had • admitted that the applicant was not put in the

correct position, in the seniority list, and the error

was eventually rectified by them and he was put

in the correct position vide order dated 22,1,'85,

but in the impugned seniority list the respondents have

gone against their own orders dated 22^1.85. In their-

reply the respondents have pointed out that the order

dated 22.1,85 fixing the seniority of the applicant

was not passed with the concurrence of the B®' . Upon

representations filed by other affected Inspectors who

v;er«. se lected in the 1976 Exam,, the matter was looked

into and the revised impunged seniority list was issued

which was in consonance with the QOPT's Ojvj.dited

229U2,59, This has also not been specifically denied by

the applicant in his re joinder Till such time as the

seniority list . approved by the HO), and it canriot

be described as final and no advantage to the applicant

can accrue from it. It is subject to correction in

case it has not been prepared in conformity with Govit,

instructions, He.nc© this argument fails

7. The next ground taken is that the sister

department of Income Tax i,*3,' Central Board of Excise

and Custom, Cireulax? dated May 20,1983 and 23.11.81

(Annexure.»P 10) also la^f^ov-jn that seniority is to be

reckoned from date of joining, and a person whose name

figureb in the recruitment panel which is in operation

^t the material time, but who ;i::S not in position' -vhen

an officer joins on transfer, vdll be placed be low the

transferred officer in t'ne seniority lista' The respondents

in their-reply have pointed out that CBEC's Circular dated

23,ii.8i is not in consonance v\^ith nPOT's Master Circular

A
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dated 22,12.59 , and this is not denied by the

applicant in his rejoinder. As stated ^ove, the

Department of S^rsonnel is the nodal department

governing service conditions of Central Govt^t

employaesj, and any instructions issued by individual

Govt.,-^ departmen-bs or offices, which are repugnant to

the instructions issued by DQP , are voicJ to that

extent,

8; . The next ground taken is that in the draft

seniority list^ one place at serial 650 has been

kept reserved for a direct recruit and if angers on

comes on inter cnarge transfer to Delhi against

a vacancy^the respondents are bound to place

him in that slot, as has been done in "other casesJ» and
respondents # «nu

the/cannot do otherwise . However, no such• others cases"

have been citedj, and in the face of DOF's O.M®

dated 22,12,59, this argument lacks force,

9. The next ground taken is. that the

principles of natural justice have been violated as

the objections by the applicant to the draft

seniority Mst dated 29.7.87 (Annexure-p I4'i) have not b

been considered, while finalising the same on 22,9,88

(Annexure-P 16), Ch the other hand, the respondents

in their reply have stated that the applicant has not

exhausted the departmental remedies available to

him as no representation had been received from him

ag.5inst the final seniority list , This argument of the

respondents is not tenable as no representations ^

were invited against the final seniority list, as was

done at the draft stage, but that does vitiate

the action taken by the respondents, who prepared the
and . . u

draft seniority list, / invited objections to uhe- same.
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response to
in/which the applicant filed his objectiors,after
which the respondeirats issued the final seniority-

list, Tnus, the applicant was given an opportunity

of being heard before the seniority list was

finalised^ and it cannot be said that the principle
of naturfii justice have been violated|

IQ, The next ground taken is that on the

basis of the earlier seniority list issued on

4,2,88 (Annexure-P 17) , the applicant had been

rightly placed at serial 7 and on the basis of

that listj a DfC was held where the applicant's case

for promotion was considered, and now if the impunged

seniority list is operated upon, the applicant's

position will be depressed to 25, as a result of which

the recommendations of the earlier DfG w.puld b®;

cancelled/reviewed, v^/hich is illegal, arbitrary,

malafide and against rules. To this^ the respondents

have correctly pointed out that merely because

the respondents have issued the list of Inspectors in

Delhi charge who qualified in the ITG Group B Exam.

upto 1987, does not give the applicant any right

to claim seniority , If the seniority is revised

in accordance with the prescribed instructions, the list

©f eligible candidates for promotions will undergo

a .Chang® corresponding to the revised seniority ,

Hence, this argument of the applicant also lacks force.'

11, Next it has been argued that two departments

of the same Ministry cannot follow different rules,

and the respondents are estopped from changing the

conditions of intercharge transfer on the basis of

which the applicant opted for intercharge transfer.

To this the respondents state that they have

follo^;jed the instructions laid down by DO?r in

fixing the applicant's seniority, which spp-ltes *9
A
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all departments of Govt. Further moie, there can

be no estoppel in a situation whai« a Govt,

functionary issues an instruction ( as happened in

this Case through the issue of letter dated

19.2,77) which does not accur^lite ly pe;flec.t'the

Govt, instructions on the subject.'

12,; In the result, we see no legal infiiroity

in the action taken by the respondents, nor

any cause to interfere in this matter. The

application fails and is dismissed. No costs,'

{L^HVII SWAfvlINATHAi\r) (S.R..ADr3e )
member (J) 'MEIVIBER <A")
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