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After considering the pleadings of the parties

ue find that the only question now remaining for consi-

deration in this Q,A, is the matter of arrears of pay.

The applicant has retired from service on 30,4,1989

and the Respondents, in their reply submitted that all
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the dues of the applicant have bean paid and there is

nothing more to pay. The contention of the applicant

is that since the applicant has bean acquitted of the

charge levelled against him, he should be considered

for promotion to various posts which had been denied

to him during the pendency of the criminal proceedings

The criminal case had bean under trial for 14 years.

as a result he was not considered for oromotion. It

is not the dispute that the aoolicant has not been

given promotions and pensionary benefits have been paid

to him. So far as the applicant's past services are

concerned, the Respondents had given him notional pro

motion and not the arrears of pay. That is in dispute,

2, The learned counsel for the applicant, Shri O.B,

Obroi relied upon the Full Bench decision of this Tribu-

• Vsnkata Reddy v. Union of India - wherein the Tribunal

struck down the earlier 0.1*1 . dated 30.1,1982 which is

similar to t he existing O.fl, dated 12,1,1988. Therefore,

he contends that since the Respondents cannot give

effect to the content of the 0,1*1, as it has been struck

down by the Tribunal, he should be paid the arrears of

pay corresponding to the respective promotions given

by the department.
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3» On the sthsr hand, the Respondent's stand

is that the Office Order dated 29.12.1988 has granted

all the benefits due to the applicant by way of re

trospective promotions to various grades and conse

quential benefits as admissible under the relevant

rules. He has been allowed notional premotions with

retrospective effect in the respective grades at par

^ with his Juniors as per eligibility and as per existing

rules and regulations. The pension and other retirsmant

benefits dues ha«/e also been paid to him as per the

rules. It is stated that as against the decision of the

Full Bench, the Respondents hav/e filed a SLP in the

Supreme Court and obtained a Stay Order from the Supreme

Court on 16.11,1987, which is prior to the promulgation

»

of the O.n, dated 12.1.1988. Though in the 0*n« dated

12.1.1983 it is stated that the Government servants pro

moted notionally with reference to the date of promotion

of his juniors, will not be allowed any arrears of pay

for the period preceading the date of actual promotion.

4. The question of admissibility of arrears of pay

and provisions of O.M. of the Department of Personnel &

Training dated 30.1.1982 and 12.1.1988 are referred to

in paragraph 4 and 5 of the judgment in UOI v. K.V. Oanki-

ra.an JThIH 1991 SC 2010 "7 • Paragraph 7 of the judgment



deals with the judgement of the Full Bench of the

Tribunal en the question of admissibility of arrears

of pay. The Supreme Court held " while agreeing with

the findings of the Tribunal that when an employee is

completely exonerated meaning thereby that is not found

blameworthy in the least and is not v/isited with oenalty

even of cen8ure» he has to be giuan the benefit of salary

of the higher post alongwith the other benefits from the

date oh which he would have normally been pramoted but

for the disciplinary/criminal proceadings. The Supreme

Court modified the sentence occurring in the Qffice Memo-

randum giving retrospective promotion *

* He may be promoted notionally with reference

to the date of promotion of his juniors but he

k

will not be allowed any arrears of pay for the

period proceeding the date of actual promotion;

Sy the following

» however, whether the officer concorned will be

entitled to any arrears of pay for the period of

notional promotion preceading the date of actual

promotion, and if so, to what extent will be

decided by the concerned authority by taking into
/

consideration all the facts and circumstances of
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of the disciplinary prsceedings/criminal

prosecution. That the authority denies

arrears of salary or part of it, it will

record its reason for doing so.**

5. In the light of the above, question to be seen

here ia whether the applicant is entitled for the arrears

of pay for the notional promotion which was given to him

by the respondents. On perusal of the netropolitan flagis-

trate Court's order dated 16.5.87 it is made clear that

the prosecution have failed to prove the charge against

the accused under section 409/477 - A of the Indian Panel

Cede. It is made clear in the judgment that no documen

tary evidence is placed on record to this effect that as

per their balance sheet amount of Rb. 82,000 on the date

when the accused was missing from the office or such

amount has been entrusted to him. The evidence of

entrustmant is lacking which is fatal to the prosecution.

FIR has also not been proved which is a material document

on which the prosecution has been relied upon etc. There

fore, it is manifestly clear that the applicant has been

completely oxaneratad from the charge levelled against

him by the criminal court. The State has not challenged

the findings of the Wetropolitan Plagistrate in higher

forum.
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6. The Supreme Caurt in UOI versus K.y. 3ankiraman's

case while agreeing with the finding ef the Tribunal has

ebserved that^when an empleyee is cempletely exonerated

meaning thereby that ha is not found blameworthy in the

least and is not visited with t he penalty even of censure,

he has to be given the benefit of the salary of the higher

post along with the other benefits from the date on which

he would have normally been promoted but for the disciplinar;

criminal proceedings. However, there may be cases where

the proceedings, whether disciplinary or criminal, are,

for example, delayed at the instance of the employee or

the clearance in the disciplinary proceedings or acquittal

in the criminal proceedings is with benefit of doubt or on

account of non—availability of evidence due to the acts

attributable to the employes etc. In such circumstances,

the concarned authorities must be vested with the power

to decide whether the employee at all deserves any salary

for the intervening period and if he does, the extent to

which he deserves it. Life being complex, it is not

possible to anticipate and enumerate exhaustively all

the circumstances under which such consideration may

become necessary. To ignore, however, such circumstances

when they exist and lay down an inflexible rule that in



every caas when an employee is exonerated from diaci-

plinary/crininal proeeadinga he should be entitled to

all salary for the intervening period is to underaine

discipline in the administration and jeopardise public

interests. Ue are, thereforst unable to agree with

the Tribunal that to deny the salary to an employee would

in all circumstances be illegal. Uhile» therefore, ue

do not approve of the said last sentence in the first

sub-paragraph after clause (iii) of paragraph 3 of the said

Hemorandum, viz., "but no arrears of pay shall be pay

able to him for the pariod of notional promotion preceding

the data of actusl promotion", ue direct that in place

of the said sentence the follouing sentence be read

in the Meraorandun:''

" However, whether ths officer conce-rned will be

entitled to any arrears of pay for the period of notional

promotion preceding the date of actual promotion, and if

so to what extant will be decided by the concerned autho

rity by taking into consideration all ths facts and circum-

stancss of the disciplinary procaad^ing/criminal prosecution.

Where ths authority denies arrears of salary or part of it,

it will record its reasons for doing so."

7. In that view of the matter and keeping in view

of the observation of the Supreme Court, the applicsnt
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has to bs given the benefits of the salary of the

higher post along with other benefits from the date

he would have normally been promoted but for the

disciplinary/criminal proceedings. In t,he instant casst

it is an admitted fact that there is no such allegation

against the applicant as the criminal case has been

dragged on at the instance of the applicant.

8* In the conspectus and Facts and circumstances of

the case, we are of the view, that the applicant is

entitled to be given the beresfits of the salary of the

higher posts from the date he would have normally been

promoted but for the criminal'proceedings. Accordingly,

ue direct the respondents to fix the pay of the applicant

in the respective grades and to pay the arrears of pay

and allowances due to the applicant on the aforesaid basis

from the dates of promotion of his juniors to various

grades within a period of three months from the date of

receipt of this order. There will be no order as to costs.

(B.S. Hsgde)
nember (j) flembar (A)


