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In the Cantral Administrative Tribunal -
Pringipal Bench, New Delhi

-

s
0A-192/88 Dates N.G-92
Shri Sufesh Kumar csoe - Aép1icant.
| Uaréﬂs. ‘
Union of India & Ors, cove ﬂeségndents |
for the Qpplicénﬁ'A ‘ ceve 'Shri Ja.P. Varghése, Advocate
For tgs Respondents | 7.... Shri'Satish Kumar, S.I.

CORAM: ‘Hon'ble Mr, I.K. Rasgotra, Administrative Membar
" Hon'ble Mr, J.P. Sharma, Member (Judl,) '

1, To be referred to the Reporters or not? %F?'

“ {Judgement of the Bsonch delivered by Hon'ble
Mr, JsP» Sharma, Member

‘The applicant was served with a summary of allegations

dated 30th flarch, 1987 while he was posted as Constable at
' t

P.S.VNabi Karim, Central Distfipt, Delhi, The allegation

against the applicant has been that onithe night betwsen

29/30 January, 1987  at about 1,00 a m., he trespassed into

the jhugi of one,,Shri ZahirUdin Sheikh and malested his

wife, Smt, Badnoor Bibi, This act of the said Constable

" amounted te gross misconduct, unbecoming of a Police Officer,

making him liab;qlfor disciplinary'inquiry under Section
21 of the DElhilﬁqlice Act, 1978, The applicant was put under
suspension eaflie; under order dated 2nd February, 19&7. Und er

Ruls 15(2) of the Delhi‘9olica<(9uniéhment & Appeal) Rules,

1980, it had been decided to procesd agajnst him departmentally

rather than filing a criminal prosecution against him, The
applicant was procsedsd departmentally and the Enguiry Officer,

Inspebtdr Sarjeet'Singh,‘Framed the chargs against the applicgnt

on 12,5.,1987 and submitted his fiindings dated 17,6,1987 to the
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: authorlty !
disciplinary authority, The discipllnarylgssued a shouWa

Cause notice to the applicant dated 26,7, 1987 as to uwhy
he should not ba digmissed From service and the period
From 30t h Janua;y, 1987 to 20th August, 1987 be not

spent
treated as 'not'/on duty!?, After con81dpr1ng the reply
submltted by the appllcant, the Addltlnnal CePey, Contral
Distpict, Delhi, passed the lmpggned punishment order
dated 21, 8,1987 impoéing the punishment of removal From»
service and treating the aFGrBSqld perlod from 30,1, 1987
to 20th August, 1Q87 for all purpos 8s 'noigﬁztduty e« The
applicant preferred a departmenfal apPeal against the Said
ouni shment order which was dismissed by the appellate
authority by the order dated 20,18, 1987,
2, Tt is against the: : ahove ordars of rem;val from
service that the presant application has been filed an
20th Japuary, 1938 Clajming the relisf for quashing oF'l
these orders as well as fhé other orders paeéad for
initiation of departmental procepdlngs agalnst the appllCant,
apgointmant of the Enqu1ry Officer, the summgry of allegaolQﬂSg
and the memo, of Charges served upon the applicant, The
respondsnts Contgsted thisg aoolicaﬁinn and in the repiy;'
opgosed the grant of the relleF sought by tha appllcant on
ths qround that. the applicant has been guilty of gross

misconduyct unbecoming of g Pollca 0fficer, The department g1

procesdings Were ‘held according to the extant rules giving

“the appllcant adenuate and suFF1c1ant opporuunlty in the

proceedxngs. The appliCnnt has no case gnd the app ication

‘13 lighle to be dlsmlssed

3e The first contention of the learnead counsel far the
appllCant is that the alleged mlsconduct amounted to g
crlmlngl offence under Section 7354 I.P,Ce, the Commissioner
of Police should have taken a decision with an open mind

whether to procesd departmentally or under department al
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Delhi ,
enquiry as snvisaged in/Police (pUhishment & Qppeal)

Rules, 1980, Tha Additional Commissioner of Police (Delhi)

is empowered under Rule 15 in (2) of the aforesaid Ruls's (5-lebm
whet her a crlmlnal Czse should be Leglstered or a departe
mentay enquxry should be held, In vieu oF this. speciflc

st atutory provision in the punlsnment rules, there is no
illegality in procsading agajnst the applicant in a departe
mental .enquiry, The departmental procesdings on this account,
cannot be said to be either illegal or not in conformity with
the rules, In fact, the departmental enquiry cell has bean
constituted for the purpose of qﬁick disposal of departmental
enauiry under the supervision of the 0,CaPsy but all the
proceedings are conduct ad oﬁ th? directions of the disciplinary
authority under uvhigh ths Police Off icer Was working, In fact,
the conclusion to nroceed under the departmental rules Was
;ﬁggggééébby an garlier prelimlnary snﬂu1ry uwder Rule 15

(3) of the aforesaid rules, Thus, it cannot be said that

on this account, the departmental proceedings commenced
against the applicant, are illegal or against ths rules,

4, The second content;on of the learned counsel for

the applicant is that the punishment order had besn passed

by the Addl, D,C.P., while the D.C,P.‘ié the appointing
authority, The learnedlcounsal_For the applicant argued

that the Addl. D,C,Pe is subordinate to.D.C.P. and in visu

of this fact, any order paséed by the Addl, D.C,P, cannot

' be eguated uith the order to be passed by the D.C.P. Under
Rule 4 of the aforesyid Rules, the appainting authority of
the Censtgyle is also Addl, D.C.Ps Further, D.A.D. notifica.
tion No,F,10/5/76(Home) (P) (Estt,) dated 6,5,1976 is clear

on the point‘regarding the powers of Addl, D.C.P. rhe

lsarned counsel has tried to draw an analogy regarding the

" powers and functions of 0.C.P,/Addl, D.C.P., but in view of
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notification quoted abovae, there is no difference

what soever, When Addl, D,C.P.‘is the appointing authority,
he is egually competent to aua;d the punishment, In this
lqase, the applicant was dealt @ith departmentally under the
order of Addl, D.C,P./Central District, Delhi, who is the
compet ent’ authority as provided in the rules, This qontentinn
also of the learned counsel has no force,

5, The learned counsal Fpryher contended that this is a

' case‘oF no evidence and copies of certain decuments have not
been supplied to him, In % he gresent Case, there was
undisputably a preliminery encuiry and adnittedly, the
épplicaﬁt was not a party to that, HOUBVBT, en the ba51s

of the preliminary report, a Full-Fledged enguiry was

ordered to be held under the orders of the Additional 0.C,P.
and summary of allsgations was served on the applicant, The
preliminary enquiry rapnr% has)noﬁ~bsen relied upon by the
Enquiry Officer, Inspaﬁtor Sarjeet Singh, uwhils giviﬁg his

' findings on the basis of the evidencs given before him, The
Enguiry Officer has confined his findings only to the svidence
oral, documentary, which has come before him in the cour se of
thé enquiry proéeedings. Therefore, the contention of the
learnad counsel thaﬁ the séatement rgcorded during the course
of the preliminary encuiry or that the report of the prgliminar;
enquiry was not furnished to him3 has no éuhstance. Along with
the summary of allegations, the applicant has also been served
with the memo, of eQidence and the list of documents which has
bgen furnished to him, In Fact, there is an sndorsemant on
the representation of the applicant dated 8,4,1987 (Annexurse 5)
given to the Enquiry Off icer which reads that all the caopies
of the statament oF uitnssses‘and document s have been.supplied.
The defaulter is directed to mentlon the 30901F1ﬁ document a

of which
copylha$ not been given to him, A copy of the rasport of the
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ﬁreliminary Enguiry Officer will not be supplied to‘him.

. After this representation by the applicant, no further

'recuest uas made to the Enquiry Officer ‘which goes to shou

that the applicant hgd been supglled the memo. of evidence

" as well as the documents uhlch were required to be produced

in the departmantal inguiry against him, The applicant,
theréfaré, cannot be sagid to have been prejudiced on this
account The legarned counssl, however, has Tef erred to

some authorities in support of his contentlon, but those
authorities are not relevant tc the fzct in issue as the
applicént has been supplied. all the relevant documents and
the statement of witnogses uhn\were to“befsxamined against
him, The learhed.counsel for the applicant, during the
cour se of the afgument, did not in point, accept the report
oF the preliminary snquiry as the document uh;ch had not been
supplied to him, In fact thae prellminary enauiry has been
cﬁnducted under Rule jS(?) of the Rules, That is solely

for the satisfaction of the dispiplinary authority befors
passing an order for holding disciplinary proceedings against

the delinguent, Thus, it is not made out from the submissions

_of the learned counsel for the applicant as well ‘as from the

departmental file placed before us by the respondents that
the applicant has not been given the raslevant documents or
memo, ﬁf'evidancé produced during the course of the enquiry,
Be As regards the contention that this is a case of no

evidence, We have no hesitation to observe that the upman,

Smt; Badnoor Bibi, has hersself implicated the applicant as

the person who ent er ed fha place uhere she was sleeping and

molested her, The other uitnesses al so supported this fact,
From the perusal of their statements inm the departmental file

also quoted in the Findings of the Enquiry Officer, there
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remains no doubt that the applicant was spared because he

was having his identity card and because of tﬁis ident ity
Card takeﬁ in possassion by the husbgnd of the'aForesaid
lady, he was taken to the Police Station., In the defence
statement, the applicant hés takéﬁ a caée that he went to
make-uatér at about 12.30 A, M, ana‘Found that ths husband

of the a?oreéaid Wwoman was drunk and abqsing. He, therefore,
toock that persanyfo a jhugi and uhen‘he\reached near é tea
shop, and in. a small quarrel that took place betwssn him and
a drunk per son, Zahirudin, his identity card fell down, This
idehtity‘card was taken by one,'Shfi Nurudin, At this st age,

he accompanied all these qusons assembled there to the

‘Police Station., The S5.H.0., in the meanwhile, came there

and his identity card ugs produced, All these facts have
besn considered by the Enguiry Officer, The Enquiry Officer
hag aleo. considered the evidence‘of the defdnce witnesses,
Rakesh Kumar, Smt, Krishna Devi; Smt, Nathu Devi, Shri Dharma,
Shri Babu Lal, Shri Brij Nohah,vShri Dharamvir, Shri Gopi
Chand, producad by #he.applicénf. The Enquiry Officer also
‘examined Shri Nurudin as a ccurt:uitness. Tﬁe Enquiry Off icer
also had taken iﬁto account the Qritten st at ement dat ed
4.1.1987hsubmitted:by the applicant under his signature, The

Enquiry Officer had considerad the testimony of the defence

- witnesses gnd had come to the conclusion that the charge

regarding applicant?s entering the jhugi of Zghirudin and
molestation of hisAmiFe theféin énd being overpowered by
those persons, has beeﬁ~estabiished. "In the Findings,(the
Enquiry Officer g1s0 held that tﬁe charge regarding.béating
of Zahirudin, Mohd, Karoom, Lal fMohd,, stc,, at the ?olice,
Stétibn before the arrival of the S.H.0., is glso proved.
This is corroborated by the injuriss received‘by’Shri Mohd,

Karoom, as stated by Dr, Ke.l. Sharma, MeDs,y sxamined as PW- 8§,
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Thus, it cannot be said that there is no avidance against

the applicant,

7, As regards the fz¢t of appreciation of evidence
by the Enquiry Officer, the Tribunal cannot assume the
Function of an appellate authority, The Tribunal can only
go into the correctness of the findings to the extent
 Whether there was svidence and that the conclusions draun
by the Enquiry Officer are not per ver sa,
Be We have read the statemsnts of all the Uitnasées
examined in this case from the department al File and the
Cross examination has been done by-the apolicant in quite
detail, We have also gone throuqh the statements of the
def‘enc:D Witnesses examined by the applicant in support oF
his defence, 0On a careful scrutiny, we have no reason to inter-
fere '~ with the findings arrive@ at by the Enquiry Officer
which could be arrived at by a reasonabls person, Thes
contention of the learned counsel, therefore, in this regard
that there is no correct finding agalnst him and tha charges
are nat proved, is not substantiat ed,
9, The learned counssel for the applicant alse contendead
that the Enquiry OffFicer has; in his findings, only refarred
to the Varlous st'at ement g of the ultnesses examined by him
and hgs not properly analysad those statements, In fact,
the findings given by an Enquiry Officer cannot be expect ad
to be on the same pattern as ars given in a court case, The
Enquiry Officer had discussed the svidence of the defence
witnessags and on that basis had drawn his conclusions,
19e  The léarned counsel for the applicant zlso arqued
that the applicant had preferred an. appeal dated 27.8, 1987
against the punishment order in which hé has taken a number
of grounds, The apoellate authority has dismissed the appeal
only by certain observations in para,S of the order daﬁed

19.10,1987, It is, therefors, argued that the appellate

b
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authority, i.e,, Addl, Commissioner of Police, did not
apply its mind, O0On a perusal of para.S; it apopsers that
the appellate authority has reéarrsd to the uitnesses
examined, partidularly Smt, Badﬁbor Bibi and her husband
(PU1 and PW2) and also gone through the various reports
and the findings of the Enquiry Officer, 1In the grounds .
taken by the applicant, it is only in para,(iv) that the
aoplicant stated that the findings of.the Eﬁquiry Officer
ar’e hased on presumptions and ﬁot on facts, This has been
considered by the appellate authority, He has also taken
the ground that defence witnesses were not considered by
the Enquiry Officer, Ths appeilate authority had observed
in the order t%at he had thoroughly checked the punishment
crider in the light of the evidence and, mor eover, the evidsnce
of the prosecution has to be examinéd in the light of the |
allegations whether that is bhelievabls or not, The other
grounds only state certain facts, Thus, it cannot be said
that the appellate authority had not applied its mind, The
cqntention of the lzarned counsel that the appellate order
is not a speaking order, cannot Ba accent ed,
1. The learned counsel for the applicant has alao raferred
to certain aUthOLi*lBS on the oo;nt of delegation of pouer
of the disciplinary authority, Those authorities in the
present cgpsse ars totally irrelevant in view of the fact that
Addl, BD.C.P. is also an appointing authority as par Rulae 4
of the afogssaid Rules and the-nbtification of DsAeD, referred
to in the earlisr part of the judgement, Addl, D.C.P. for the
purpose of suneruisioh;~w may be axerCLSiwg a Tank not aqu1ualent
to that of D.C. P., but as regards tﬁe appoint ing authority of

the applicant, he has been given a statutory recognition
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under the Rules, Thus, the authorities relied upon by
the learned counsel have no application to the present
Cass, ' N
12, The learned counsel for the applicant has. also
referred to pags 6 of fhe findings of the Enquiry Off icer
regarding the ssrving of charge on the zpplicant on 14,5,87,
The contention of the learned counsel is that after this
charge was served on the appliCant,.the Qitnessas were AOt
recalled again for cross.examination, In fgact, under the
rules, after the serving of the summary of allegations and
on the basis Df the reply filed by the applicant, the
prosecution witnessaes are examined and when the tnqu;ry b
Officer comes to a definite finding on the correctness of
the éummary of allegations, a formal dharge is framed against
the delinquent and at that stage, the defaulter is asked to
producg his defence, if any., Thus, the procsdure adaopted
by the Enquiry Officer is not. illegal or irregular, " The
applicant at that'étage. ués also free to racail any of the
progsacution witnesses examined against him, There is nothing
on record or on the pleadings that any such redquest was made
by tﬁe applicant after the charge was framed, It 'is evident
that after the charge was served on the applicant, as many as
/8 defencs witnesseg warse examiaed.- Thusy, on this accaﬁnt
also, we do not find any fault either with ths conduct of
ths.enquiry or with the findings arrived at by the Enquiry
~Officer, The authority: - relied upon by the learned counsel
for the applicant of Jagdish‘Ram Kataria Vs, UOI & Ors.repdrted
in 1987 A.TaCey Yo0l,3, 468, is not applicagple at all to the
present case, The matter considered in the reported case is
regarding the evidence necessary to support the charge in the

particular context of that case where the enquiry wvas conducted
ex parte, In this case, the applicant has besn given the

- fullest onportunity and there is material svidance available

produced baefore the Enquiry 0fficer, The Enquiry Officer,
after considering that evidence, has drawn .his conclusion, The
samg cannol be faulted with,
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13, in view of the anove facts and circumstances, we
find that the present application is devoid of merit and
we dismiss the same, lsaving the parties to bear their oun

costs.

é_ﬁ\v\"\a__uwﬁ 0&\4 .‘ ,LA/‘ ﬁé/C/‘L
(J.P. Sharma) o e ' (I.Ke ‘as{ovtra{
‘Member -(Judl. ) \\‘5°(} Administratilie Member





