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CORAM :

The Hon’ble Mr. B.C. Mathur, Vice- Chair man. -

The Hon’ble Mr,
1. Whether Reporters of local papers may be allowed to see the Judgement ?
2. To be referred to the Reporter or not ?
3. Whether their Lordships wish to see the fair copy of the Judgement ?
4. To be circulated to all Benches of the Tribunal ?

JUDGEMENT

- This is an application under Section 19 of the Administrative
Tribunals Act, 1985, filed by Shri K.K. J‘indal, Chief Parcel Supervisor,
Delhi Division, Northern Raillway,' Delhi Rly. Station, challenging the
validity of the order dated 2,9.1988 ‘transferring the a;r)lplicant from
Delhi v]unction to Aligarh Junction on the grounds thaitt(f)lgghcadre of
Chief Parcel Supervisor is Division-wise, tho[ﬁgh' the seniority' list
of Chief Parcel ‘Supervis’or is.- ﬁivision—wise and though there is no

question of transfer of Chief Parcel Supervisor from one Dvision to

another Division, yet the applicant has been transferred from Dehhi

Division to- Allahabad Division.
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2. 'Brigvfy facts of the case as stated by the applicant are that
the applicant is ptesently employed as Chief Parcel Supervisor in Delhi
Division of Northern Railway and is posted at Delhi Junction Railway
Station. The applicant was initially appointed as Coaching Clerk in
the Norther Railway on 31.1.1973 and later on in May/June, 1976 he

was appointed as Commercial Apprentice on account of his being a
graduate and after compieting his training from the Zonal Training
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School, Chandausi,' he was appointed Chief Parcel Clerk on Deli

Division vide ‘General Manager(P)'s letter dated 28th July, 1978. He
joined duties as Chief Parcel Clérk on 28,1978 However, a hue and
cry was raised against the appointment of the applicaht by one Shri
Ram Saran Das, the then President of the Local Unit of Northern
Railway Men's Union, who was on enemical terms with the applicant's
father, who was at that time Secretary of the rival Union ie. Uttari

Railway Mazdoor Union, as the applicant's father had oppdsed the

General Strike of 1974 and got rewards, whereas Shri Ram Saran Dass’

W as érrested at Karnal in connection with the 1974 strike and removed
from service and held the father of ‘the applicant responsible for all

the consequences. Shri Ram Saran Dass even st on 'Dharna' outside

the Office of the Station Superintendént, New Delhi, on 2.8.78 and -

gave threats to the. Administration. Under these circumstances, the
applicant was relieved of his duties of C.P.C. at New Delhi on 3rd

August, 1978 and posted as Commercial Inspector, Bhatinda (in Delhi

Division) which was in the eduivalent-grade of the Chief Parcel Clerk.

The appl.icant joined duties on 4th August, 1978 and. worked there upto
9.4.1980. In the meantime *the appl'icant was told that he had no lien
either in the post of Commercial In,spectpr or Chief Parcel Clerk,
he submitted a representation to decide his lien on the basis of which
the General Manager took up the matter with the Delhi Di‘vision and
the .au_thorities then realised that the applicant had a lieﬁ on the post
of C.P.C. and the applicant was again~ posted as C.P.C. at Nizamuddin
vide orders dated 7.4.1980. There was again agitation by the same
group of persons léd by Shri Ram Saran Dass, but this time the General
Man‘ager took the view that he would go by the rules. Since the record
of the applicant was wholly unblemished and meritorious, he was promo-
ted to the higher grade of Rs. 550-750 with retrospéctive effect from
1.6.79 and-vide orders dated 4.5.83, the applicant was again promoted
to the next higher grade of Rs. 700-900 w.e.f. 4.4,1983. Though initially
the appbintment' was in the beginning ad hoc basis, but later on it
was made regular with effect from 1.1.1984 which prcVed conclusively
that the record of the applicant was wholly unblemished and satisfactory

otherwise the applicant could not have been given the said promotion
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According to the applicant, he was given meritorious certificates in

appreciation of his work and was also ’gfven reward for his most out-

standing acts of honesty and a reward of Rs. 500.00 was specially
Nomag o
given by the GeneralAtﬂo the applicant. Through his honest and relent-
4

less efforts was able to fetch for the Railway Rs. 1 lakh more from

the auction of 'a{ccident "involved steam coal wagons which earned him
certificates of appreciation. He and his father repori:ed some cases
of fraud to the higher authorities which resulted in the recovery of
Rs 1, 12,000/— from the meréhants, black listing of its main clearing
agent and withdrawal of the facility of delivery on the basis of General
Indemnity Bond which gave the merchants facility of taking delivery
without immediaté surrender of railway recéipts which was challenged
by 7 merchants dealing in whole-sale busiﬁess of lemon in the High
Court but failed. This made a number of persons including big business
houses his enemy and they staxdgad creating lot of troubles in the matter
of his service career. The enemies included dishonest and fraudulent
merchants in addifion to rivals of the father of the applicant on account
of inter-union rival, whose misdeeds were explosed, and also a nufnber
of officers in the Railway too became conspirators with them. The
advantage of this sitatuion was taken by Shri Ram Saran Dass who
though retired ﬁad become a main pivot behind the conspiracy against

the applicant and his father. It is unfortunate that on the one hand

the applicant's performance has been excellent and outstanding and,

on the other hand, thé authorities éuccumbed to the pressure brought
to bear by the dishonest and fraudulent elements who were exposed
by the applicant and his father/ the applicant was suddenly proposed
to be transferred from Nizamuddin Rly. Station, ostensibly on the plea
that according to the extant instructions staff coming into contact
with the public were to be shifted after four years. There were some
employees in the Parcle Offices having stay of 20 years o even more
having public dealings like the applicant and with record not as good

as :that of the applicant but who had not been transferred. Some trans-

fers on the basis of longest stay were made vide orders dated 6.6.86




but they were within the Delhi area. These orders were cancelled in
the case of office bearers of the recognised Union, whereas this was
not dome in the case of the applicant who was at that time Vice-Presi-

dent. of the Uttariya Railway Mazdoor Union at Nizamuddin Station.

The applicant had been discriminated even in respect of other employeeS

who were not office bearers but whose stay was much longer/higher
than that of the aplicant. It was under these circumstances that the
applicant challenged the validity of the aforesaid order of transfer
by filing an Original ApplicatiAon undef Section 19 of the Administrative
Tribunals Act, 1985, No. O.A. 26 of 1986, in January 1986, which was
allowed by thé then Chairman of the Tribunal, Justice K. Madhava
Reddy, and Member, Shri Kaushal Kumar who held that the impugned
order of transfer was: for reasons merely other than administrative
and that since according to the respondenf:s the order of transfer of
the applicant was because he was allegedly induling in undesirable acti-
vities, the transfer order was rendered punitive and the same could
not be passed without holding an enquiry as to whether the allegétions
of undesirable activities were correct or mnot. As a result of this
judgment, the order oftransfer of the applicant dated 21.86 was canc-
elled and he was allowed to join duties at Hazrat Nizamuddin in the
post of Chief Parcel Supervviéor. Since the respondents were prejudiced
against the applicant ow_ing to the judgment of fhe Tribunal and making
allegations of malafide, the respondents did not take rest and proceeded
further to hold a departmental enqliiry' on Wholﬁy false and untenable
charges. The applicant was first placed under suspension vide order
dated 21.4.86, which was wholly illegal and malafide and had been
carried out in order to penalise the applicant and to victimise him
as is clear from the fact that no charge sheet was served on him
for almost 9 months. Then 5 charges were levelled against the appli-
cant, but ﬁone of them was proved and the applicant had to be exonera-
ted of the charges vide order dated 24.5.88 (Annex-S to the application).
Moreover, the suspension pe;riod of more than 2 years from 21.4.86
to 23.5.88 was ‘regularised as spent on duty vide mem;) dated 2nd/7th
June, 1988 (Annexure-T). The applicant was put back on duty on 23,5 88

at Nizamuddin, but vide orders dated 10.6.88, the applicant was trans-

ferred to Delhi -Junction, within one month, where he resumed duties

[T (. O



on 18th June, 1988, Hardly 2-1/2 months had passed, antoher order
was passed on 29.1988, transferring the .applicant not within the Divi-
sion, but outside the Division ie. to Aligarh in Allahabad Division.

A copy of the order is at Annex, U. According to the applicant,

" there- could be no public or administrative interest of exigency, but

'tlhve ordér of transfer was the result of continued malafides and "preju-
dices against the .applicévnt because of tfle backgrbund stated above.
The tfansfer order was apparently illegal as the post of Chief Parcel
Supervisor is borne to the cie—éentralised cadre. Thé post of Chief Parcel
Supervisor was decent;ralised vil;jg orders dated 253,84 (Annex. V) as
a result of which  there could/no question of inter-divisional transfers.
The "seniority is‘DiVision-wise, and, thérefore, there could be no transfer
outside the Division but only within the Division. The seniority is
Division-rwise would be clear from the Seniority List of Chief Parcel
Supervisors of Délhi Division issued vide circular. dated 7.9.87 (Annex.W).
3. After receiving the order of transfer dated 29.88, the applicant
made a representation on 4.9.88 (Amnex. X), but the applicant has not

been favoured with any reply. ‘The malafide would be clear from the

fact that though'fthe applicant was sanctioned leave for four days vide
0

his. application/ 1.9.88 to Station Superintdent and marked so in the

Attendance Register, but even then after receiving the orders of trans-
leave
fer, the remaining 3 daysiwas cancelled vide orders dated ?.9.88 (Annex.

X). The applicant has also not been paid the amount of ~ salary

and subsistence allowance during the period he remained under suspen--

sion from 21.4.8% to 23.5.88 which shows that the respondents have
been trying to harass the applicant to the maximum. According to
the applicant, the impugned order of transfer dated 29.88 transferring

the applicant from Delhi Division to Allahabad Division has been ren-

. dered’ wholly illegal, void, ineffective, ultra vires, unconstitutional,

arbitrary, malafide, discriminatory and is liable to be set aisde on

the grounds that there could be no public or administrative. exigency

or reason for transferring the applicant.. The applicant having belonged }

to the cadre of Chief Parcel Supervisor, which is a Division-wise- cadre,
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is not liable to be ‘transferred from one Division to another vide circular
dated 27.8.71 (Amnex. Z-2) which aléo lays cbwn that no inter—divisional
transfer caﬁ be allowed to take place whére there is no element of
direct recruitment and in the present case there is no direct recruit-
' ment in the post of Chie;f Parcel Supervisor. Thus the impugned order

of transfer is patently malafide apart from being arbitrary, discrimina-

tory and violative of Articles 14 and 16 of the Constitution,

4, The respondents in their reply have stated that the appliéa-

tion is in violation of Sectioﬁ 21 of the A.T. Aét.l According to them,

the applicant was relieved on 2.9.1988 for joining at the new place
| ’ of posting. The respondents have denied the contention of the appli-
that Shri Ram Saran Dass was olpposed to his appoihtment as Chief
Parcel Clerk at New Delhi and that it was under hfs pressure that
applicant was posted(to Bhatinda. ’They have denied the allegation that
transfer of the.applicant is the result of Union rivalry. In fact, the
transfer was made in public interest, which the respondents are compe-
tent to make. They have also denied that the transfer is due tb

pressure from. the eneies of the applicant as alle/ged. The transfér of

the applicant alongwith the others was made in public interest. 'It is
not the only case of the applicant but others have also been transferred
to Allahabad Division out of Delhi Division which is purely in adminis-
trative interest. They have admitted that certain Parcel clerks were
ordered to be transferred from New Delhi to Delhi and vice-versa
on account of longest stay and that thé transfers of those who ’haa been ‘
office lbearers of the recognised Unions were pended tilll they were
replaced by suitable persons. As the applicant was an office bearer
of the recognised Union, his transfer was approved by the General
Manager before his transer orders were issued and that there has been
no violation of the instructions referred to by the applicant. The appeal
of the applicant agaiﬁst his transfer was duly considered by the compe-
tent authority and rejected. Since the transfer of the applicant has

%‘)’* been done in public interest, his seniority will not be affected in any

manner. The transfer is not at all malafide or punitive. The applicant

/'/'has not exhausted the remedies available under Sections 20 & 21 of "




the Administrative Tribunals Act. . P

5. The learned counsel for the applicant, Shri G.D. Gupta,

strongly urged that the order of transfer of the applicant was

completely mala fide and the respondents have been harassing

him for the last several years and that they are angry with him
the

‘because he was able to get; earlier transfer orders quashed by

this Tribunal in OA 26/86. Hardly any new facts have emei‘ged

which will justify the transfer of the applicant in public interest.

The case of the applicant is that i'ight from the beginning his

éppointments have been consistenly opposed by Shri Ram Saran.

Das, former Pfesident of the Local Union of the Northern Railway-

Mazdoor Union as he was inimical to his father who was Secretary

of the rival union, namely, Uttri Railway Mazdoor .Union. ‘As

a result, when hé Was' appointed as Chief Parcel Clerk on 2.1.78,

he was on 3.1.78 pbsted to Bhatinda where the app}llicant worked
when

from 4.8.78 to 9.4.80, but on his representation/ he was posted

to Nizamuddin as Chi'e'f Parcel Clerk, the same Shri Ram Saran

Das once again a'gitated‘ against him. But this time, he did not

succeed., The applicant was promoted in 1983 and again. on

1.1.84 and has been given a number of certificates and rewards
for excellent work. He and his father were abie to report cases
of fraud in which the Railways were involved and were instlru—
mental in recovéying Rs. 1,20,000/- from some wholesale lemon
merchants whose appeal in the High Court. also . failed because
of the applicant. These merchants and the rivals in the union
activities have been putting pressure on the Railway officers
for his transfer from Nizamuddin on completion of four years
although thére are many persons who have been in Delhi. varea
for a muéh longer period. As the cancellation of ther transfer
by the Tribunal was not taken kindly by-the respondents, he was

later ‘:suspended and he remained under suspension for two years.
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Five charges were also framed against him, but nothing was found

against him in the inquiry conducted by the respondents them-
selves and the entire period of two years suspension was treated
as duty. He was poisted back on duty on 23.5.88, but on 10.6.88
he was transferred to Delhi Junction where he joined on 18.6.83
and now the applicant has been transferred on 2.9.88 from Delhi
to Aligarh which is outside the Division. There is no public
interest involved in this transfer but is a result of pure prejudice.

The cadre of Chief Parcel Supervisors is decentralised and the
transfer is clearly mala fide.

6. The learned counsel for the applicant said that Annexure
Z-2 which is Serial No. 5414 - Circular No. 939-E/276/LR.T.

(SSBO) dated 27.8.1971 clearly lays down that inter-divisional
and inter-railway transfers in the intermediate grade in which
there is no element of direct recruitment are not permissible.

As suchy, if there is any reason to deviate from these orders
passed by the respondents, there sh‘}‘;ould be some very special
reasons for doing so, but the respondents have failed to give
any reason for the inter-divisional transfer of the applicant which
by itself shows the mala fide of- the respondents.

7. It was pointed out by the learned counsel for the res-
pondents that there have been complaints regarding the working
of the Parcel Offices in Delhi and the Minister of State for Rail-
ways-was very keen that attempts should be made to improve
the image of the Railway administration by transferring persons
who had been at a station for long periods and had carved out
deep roots there and also such persons who were inefficient or
whose reputation was not good 'for the Railways. As such, a
Committee consisting of senior officers including the Chief Vigi-
lance Officer (T), Northern Railways and the Executive Director
Vigilance (T), Raiulway Board, had gone into the matter and givep
a report on the malpractices/corruption in the working of Parcel/
Luggage Offices at Delhi and New Delhi. This Committee had

recommended transfer of some persons on grounds of long stay,
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bad track record, questionable reputation, inefficiency in supervi-
sion/working etc. The learned counsel for the respondents, Shri
B.K. Agarwal, claimed privilege of ‘these documents as they were
secret documents, but since the respondents have a right to trans-
fer persons whose continued presence at some places was not

in public interest, the applicant was transferred. He said that

it was very important, particularly at Delhi, and the Minister

was very keen that a thorough study I:should be made and efforts
taken to improve the im.;f‘age of the Parcel/Commercial Offices
at Delhi/New Delhi stations. The Committee had spelt out the
duties and responsibilities of Parcel and Commercial Officer who
was to supervise the working of the Parcel and Commercial
Offices and suggested that a senior scale officer of ﬁnimpeachable
integrity should look into the parcel traffic only. He said that
one of the recommendations of this Committee was that this
senior scale officer would supervise both Delhi and New Delhi
where the earnings from parcel traffic alone were about Rs. 4-
lakhs a day and the;:'se are likely to " . increaser in future. The
high-level Committee recommended transfer of some persons who
had either very long stay or had a questionable'repuﬁation.

8. Shri Gupta vehemently opposed that anything wrong had
been found with the applicant. He said that he had certainly
not been at Nizamuddin or even at Delhi for a long time conti-
nuously. He had an excellent track record and there were people
with much longer stay and with definite bad record who were

not transferred from their places. He said that one cannot get

bad reputation in air. There ‘must be some actions which result

in bad reputation and one cannot be punished without being told
what is wrong with him, but no such allegation has been made
against the applicant nor has he been given any opportuﬁity to
defend himself but has been illegally transferred out of the Delhi
Division, Shri-Gupta stated that tfle applicant's integrity and repu-

tation were discussed fully in the judgement of the Principal




Bench of the Tribunal in OA 26/86. He also stated that the

Study Team appointed by the Railway Board had gone into the
records of all the Chief Parcel Clerks and Supervisors and while
they found something adverse against some persons and named
them 1in their report for transfer, his information was that
although the record of the applicant was scrutinised thoroughly
nothing against him was found and this Study Team or for that
purpose any Team did not find anything against the reputation
of the applicant. |

9. Reverting to the judgement in OA 26/86 passeed on 25.3.86
by the Principal Bench, the averments of the petitiog {the p_rese_nt
applicant) regarding the rivalry between the two Unions were
not denied. They were merely termed as irrelevant. The
respondents at that time had also said that the applicant was
not having good reputation and that it was not in public interest
to allow him to continue at Nizamuddin. The allegation that
the petitioner was involved in objectionable activities and that
his integrity was doubtful was made for the first time in the
counter and was never communicated to him earlier. He was
also not told as toic:;hat specific allegations against him the res-

pondents had drawn these conclusions. The Tribunal also came

to the conclusion that until the impugned order of transfer was
made, the petitioner had an unblemished record. His integrity
was above reproach and his service was exemplary and it had
received due recognition of the Railway authorities concerned
in the shape of cash awards and merit certificates. It was also
established that the applicant was Vice-President of the Workers'
Union and was engaged in legitimate trade union activities. The
respondents had claimed that the applicant was indulging in
undesirable activities as he was not having a good reputation
and it was not in public interest to allow him to continue at

Nizamuddin and that the transfer was on ground of integrity and
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bad reputation. This was stated to be "as aupart of the drive
to clean up the_administration and remove from sensitive 'posts
with public dealil nogfsficials with a bad reputation......In some cases
like “the applicant's, it was considered that the purpose W§u1d
be served by transferring them sufficiently away from their exist-
ing stations so that their links get broken." The Tribunal in that
case found from the list produced before it that in the Parcel
Section itself there were 16 persons among whom 12 were Chief
Parcel Clerks and Chief Parcel Supervisors who had been in New
Delhi for over' 8 years and some for the last 26 years and each
one of them had at least two punishments to his credit and some
had 8 to 10 such punishments and while such persons were not
touched, the applicant was shifted from Nizamuddin saying that

he was occupying a sensitive post with public dealings. The

Court came to the conclusion that "in such a case one would

expect persons with abnormally long stay in Delhi with admittedly

mixed records and some with several punishments to be trans-
ferred before persons like the petitioner with shorter stay and
better record are -disturbed. This is discriminatory and arbitrary.
Such discriminatdry transfers would not subserve public interest".
10. The Delhi High Court in Prem Parveen Vs. Union of India

and others applied the dicta laid down by the Supreme Court

_in Barium Chemicals Ltd. and Others Vs. Company Law Board

and others (AIR 1967 SC 295) in the case of a transfer where
the Supreme Court said that "it is not sufficient to assert that
the circumstances exist and give no clue to what they are because
the circumstances must be  :such as to lead to a conclusion of
certain definiteness". @ While examining the case of the transfer
of the applicant, the Tribunal referred to the record placed before
the Bench conta'ining a single letter dated 1.1.86 addressed by
the Additional Divisional Manager, Northern Railway, to OSD(I/R),

Northern Railways, stating that "it is not desirable to keep Shri

K.K. Jindal at Nizamuddin due to various confidential complaints

against him“. What those complaints are, who has made ithern)




: 12 ? ,

M
what is the undesirable activity the petitioner had indulged in
and what acts or omissions of the petitioner cast a cloud on
his integrityare not evident either from the file or from what
is averred in the counter affidavit. Even the nature of the
complaints received is not stated. Thus the allegation that the
petitioner has indulged in undesirable activities and there is a -
cloud on his integrity remains unsubstantiated.- ]

11. In its judgement in OA 26/86, the Tribunal further cited
the case of C. Ramanathan Vs. Acting Zonal Manager, FCI,1980(1)

SLR 309, which states as follows:

"Courts are chary to interfere with an order of transfer
made for administrative reasons. .......But, if in a given
case, an order of transfer appears to be a deliberate
attempt to by pass all disciplinary machinery ... if ex-
facie it is clear that the order of transfer was not made
for adminsitrative reasons, but was made to achieve a
collateral purpose, then it is open to the court to crack
the shell of innocuousness which wraps the order of trans-
fer and by piercing such a veil, find out the real purpose

behind the order of transfer."

12. Shri G.D. Gupta reiterated his earlier argument that the
present order of transfer is also vitiated by mala fide and is
colourable exercise of power. He forcefully contended that it
is not an innocuous administrative -routine transfer but is intended
to be punitive. | He said that when the name of the applicant
is not even in the report of the Study Team, transfer itself to
a different Division can only lead to one conclusion that such
a transfer is malafide and, therefore, liable to be quashed. He
said that the question of integrity of the officer, the question
of - his reputation, the question of his long stay in Delhi area
have :been considered fully by the Tribunél in OA 26/86. After
that the respondents placed ‘him under suspension where he

remained under suspension for two years. 'He was issued five
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charges on integrity etc. and he was absolved of all the charges
by the respondents and he was reinstated. He stressed that it
is iquite clear that the transfer is mala fide, based on pressures
brought by rivals in the Union and unscrupulous businessmen whose
undesirable activities were exposed by the applicant and his father
and who are in collusion With some Railway staff. The earlier
transfer was quashed! by this Tribunal on similar considerations
and the applicant had hardly got any time to get a bad repu-
tation, if any, as he was allowed to join duties only on 23.5.88
at Nizamuddin and at Delhi Junction on 19.6.88.

13. The Railways had claimed privilege of the documents
ir;cluding the report of the Study Team; but it became necessary
to see the concerned file dealing with the report and the orders
of transfer of the applicant. The report of the Study Team was
also shown to the learned counsel for the applicant. Only a gist
of the Study Report was produced before the court and it was
stat..ed that there is no other report as such although the gist
of the Study Report itself says that the "study has since been
completed and the final report is being submitted separately."
In any case, it is noticed that besides various recommendations,
the report which has been signed by the Chief Vigilance Officer
(T), Northern Railway, and the Executive Direétor Vigilance (T),
Railway Board, has recommended transfer of six Senior/Chief
Parcel Clerks, besides three others who are already under orders
of transfer. The name of the applicant does not figure in this
list.

14, The learned counsel for the applicant, Shri G.D. Gupta,
insisted that the gist of the report is not adequate, but the entire
report in which the cases of all the Parcel Officers have been
considered should be brought before the court. His contention
was that the cases of Parcel Officers, including the applicant,
were considered by the Studjr Team and they came to the finding
that there was nothing against the applicant and his transfer

was not recommended. He said that the noting dated 25.8.88
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of the Executive Director (Vigilance), Shri J.N. Kaul, where he
has suggested two other officers, besides the six recommended
by the Study Team for transfer, is not tisupported by any
material,. T %"_&"’vif"\fke’: In view of the fact that the Board had
taken a decision to transf_er the applicant on the noting of the
Exeuctive Director (Vigilance) and as the gist of the Study Team
on which the entire finding is baged and on which the transfer
orders have been ordered have already been shown to the couft,
production of any further document was not insisted upon. The
respondents also mentioned that there was no other. records to
be produced.

15. The learned counsel for the respondents said that the
transfer of the applicant is in public interest and not only the
applicant, but many others like him were transferred from Delhi
Division to Allahabad Division in the interest of administration.
The applicant does not suffer in any way as his seniority would
hot be affected. He also cited two Supreme Court éases ~U: 0L |
and Ors. Vs. H.N. Kirtania (1989) 3 SCC 445) and Gujarat Electri-
city Board and Another Vs. Atmaram Sungomal Poshani ((1989)
2 SCC 602) - where it has been held that transfer is an incident
of service and an employee has no right to be posted at a parti-
cular ‘place and that transfer of a public servant made on admi-
nistrative grounds or in public interest should not be interfered
with unless there are strong and pressing grounds rendering the
transfer order illegal on the ground of violation of statutory rules
or on ground of mala fides. He said that the applicant can only
make a representation against his transfer order, but he cannot

be allowed to remain at the place of his choice.

16. The learned advocate for the applicant, Shri G.D. Gupta,

accepted the judgements of the Supreme Court in the above two
cases but said that in the case of H.N. Kirtania, the Supreme
Court have clearly laid down that a transfer order which is based
on mala fide or which is against the statutory rules must be

quashed. ‘
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17. I have gone through the pleadings in this case very care-
fully and have given anxious consideration to the arguments of
the learned counsel for the applicant and the respondents. It is
true that normally courts should not interfere in transfer matters
specially which are in public interest or are in exigency of service.
The Railways have a right to keep their image clean and if they
come to a conclusion that transfer of persons who have been
at a place for a long time or whose reputation is not good enough
or whose integrity is suspected, they would be within their rights
to transfer such persons even withoug going through the process
of starting disciplinary proceedings against Iisuch persons. At
the same time, it is necessary to ensure that such transfers are
not ordered on considerations which have nothing to do with public
interest or improving the image of the organisation. Certainly,
the Railway Board would be within their rights to transfer a
Railway employee outside his Division in public interest, but when
inter-divisional transfers are not -.: allowed, specially in posts
where there is no element of direct recruitment, unless a very
strong case is made out against the person concerned, such a
transfer would not be considered in pliblic interest and could
be termed as mala fide. It has been o noted .. that there
has been inter-union rivalry between the applicant and his father
on the one hand and Shri Ram Saran Dass on the other. It has
also been established that the applicant has been given various
commendation certificates and rewards for good work and whereas
several persons who have been in Delhi area for a much longer
period and whose track records are certainly wbrse than that of
Have not been moved out.
the applicants/ These have all been discussed fully in the judge-
ment of this Tribunal in OA 26/86 and it is not necessary to
repeat the same. The earlier transfer order of the applicant
was quashed by this Tribunal as it was held that he had stayed
in Delhi not for a very long period; in fact, his stay was among
the shortest and that if the purpose of transfer was to improve

the image of the organisation, then certainly people with - longer
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stay and with bad track record should have been transferred

first. It was stated by the respondents that the process of
transfer is continuous and they are transferring many more people
as a result of the drive to clean up the working of the Parcel
Offices in Delhi area. However, if' one sees the background,
including the two year suspension of the applicant after his
transfer order was quashed by the Tribunal, the framing of five
charges against him which were not established by the respondents
themselves and the report of the high-level Study Team which
recom‘mended shifting of some Senior/ Chief Parcel Clerks out
of Delhi and not mamiyg‘i&le applicant, one cannét come to the
conclusion that the appliqant had either stayed too ‘long in Delhi
or had a questionable reputation or bad integrity, the reasons
given by the respondents .to justify the transfer order of the
applicant. If it were so, the Study Team which had gone into
the working of Parcel Offices thoroughly would have certainly
inclu%%d his name among those to be moved out of Delhi. There
was /evidence of any type to indicate that the applicant had'
indulged in any malpractice or questionable condﬁct. It is possible
that his name was included in the list of officials to be trans-
fierred as an éfter thought as he may have incurred the displeasure
of some officers for initiating contempt of court proceedings
against them, Wit hout casting any aspersion on anyone, however,
the impugned order of transfer does not appear to be in public
interest. It should not also appear to be punitive. The respond-
ents have certainly a right to utilise the services of their officers
in the best way possible, but it should be in public interest
and should not appear to be punitive or in colourable exercise
of power,

18 In the circumstances, the application is allowed and
the impugned order: No. 115/P/Conf1./1/88 dated 2.9.1988 s
set “aside 'in vso far &s :the. transfer “of “the Applicant, Shri KK

Jindal is concerned This order will not affect the transfer of



other persons mentioned in the impugned order. There will

be no orders as to cost.

A st

(B.C. Mathur)
Vice- Chair man
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