IN THE CENTRAL ADMINISTRATIVE TRIBUNAL .
PRINCIPAL BENCH, ’ e
NEW DELHI. S

SR

Date of Decision: 99.05.1992

0A 1843/88

"KaWAL KRISHAN KAPOOR ... APPLICANT,
Versus

UNION OF INDIA & ORS. ... RESPONDENTS .

CORAM:

THZ HON'BLZ SHRI J.P. SHARMA, MEMBSR (3).

For the Apalicant ;ese 1N person,
For the Respondaents ... Shri K. 5. Bhingra,
\ , +  Senior Administrative
Officer, departmental
reprasentative.

1. Whether Reporters QF local papsrs may be
allowed to see the Judgement ? %kb

2. To be referred to the Reparters or not 7 “¥5~

7

JUDGEMENT

!

(DELIVERZD BY HON'BLE SHRI J.P. SHARMA, MEMBZR (J).

The appliéaht, retired as Private Secretary, Office
D% tﬁe Chiéf of the Air Stéff on SUperannuétion amd "has
come for the redress of h;é grievancs that his serviqe
which he has alrsady put in with DESU,}MCD.priDr to his
joining_th; present service in June, 1959 be also counted,
as qualifying service for grant of pensionary benefits.
The applicant hag filed this application bsfors his date

i

of superannuation ; i e;, - 30.9.1988. The applicant
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made representation but to no effect. The applicant has
prayed that t he respondasnts be directed to grant to the
applicant pensionary benefits for his service with 'the

DESU and till that time he may be paid a provisional pension
for the service rehdered 5y him with DESU, he also claimed

interest. on this amount.

2. The admitted facts are that the applicant joined the
Armed- Forces Head HQuarter Stenographers Service in 1959.
At that time the apnlicant was in the employment of DESU
since 1.9.1947 and he applied for the AFHE post with the
approval of His then employer., The applicant had to
aarlier

resigned his/service with the DBESU, The Govt, of India
vide OM No.28/10/84=Pensinn Unit, dated 29.8.84 have
decided to take into account the service rendered by its
employeas with Central Statutory ard Autonaomous Bodies
for grant of pensionary benefits. The applicant, in

also to .
pursuance of that 0M has /refund. the. Contributory 2rovident Fun
received by him from the DESU 'togethar with
interast thereon. Houwsver, since the respondents have not

taken any decision in his cass so he could not deposit

the said amount.

3. The respondents contested the apnlication and took
the preliminary objections that the.applicant cannot take
advantage of the OM referred to in the application (Annaxure

A—a) at this belatsd stage. The said memo clearly

L
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stipulates that an empioyee'of én Autonomous body on
permanent absofption in the Central-Govt. has to exercise
the option either to retain the CPF bensfits of the
AutanomouS_bgdy'or to count the service rsndered in that
body as qualifying service or pension in the Govt, within
one ysar from the date of absorptlon. Ir no;option is

within
exsrcisaed. /. : the stipulated period ,»- then the emnloyee
shall‘be aéemed to have opted to‘retaiﬁ to CPF benefits,
'Thé applicaat apnlied for counting past service on the
verge of his retirement. It is also stated that since
the applicant has resigned from DZSU and the reason for -
submitting resignation has not been given so as per
Rule 25 oF_the'CCS_(Pemsion).ﬁulES, 1972. resignation
from a service entails Foffeiture of past servics.
Thirdly, it is stated that the applicant has not applied
for the job in AFHQ through proper ;hannel. Lastly,
it is also stated that.DESU is not é Central Autonomous
body and the applicant cannot take the benafit of thé

said om. Thus, according to the respondents the applicant

is not entitled to any benefit.

4o I have heard the apﬁlicant in- person and- the- léarned
for tne respondents

Cgunsel/at length and have gone through the rncords of

the case. The simple issue involved in the present

"case is whether a Central Govt. employee who has sarlier

served in a Central Autonomous body or Central Govt. as

lp/
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the case may,be,-uho'have_already been sanctioned or

havg recsived pro-rata retirement bensfits or other

. will-be entitled
terminal benefits for their past serv1ce/¢or pensinon

subject to certain conditions. TheSE-l conditions

are laid down in oara-5(1) of the om dated 29:8.84
are as follnws &=

.The em@loyees_af the'Central Govt./autonomOUS bodies

‘would have the option either :

"(a) to retain such besnefits and in that svent
their service will not qualify for pension
under the autopomous - -body or the Central
Government, as the case may be, or

sarvice .

(b) to have the past / counted as qualifying
service for pension under the new organisation
in which case the pro-<rata retirement or

" ather terminal benefits, if already received
by them, will have to be deposited along uwith
interest therson from the date of rsceipt
of those benefits till the date of deposit
with the autonomous body or the Central Govt.,

"as the case may be. The right to count
pravious service as gualifying service shall
not revive until the whale amount has been
‘refunded. In other cases uwhere pro-rata

ratirement benefits have already been sanction-
ed but have not yet become payble, the
concernaed authorities shall cancel t he sanction
as soon as the individual concerned opts for
counting of his previzous service for pension
and inform the individual in writing about
accepting his option and cancellation of the
sanction, The optiaon shall be exercised withir
a periad aof one y=zar from. the date of issue
of these orders. If no option is exercised by
such employsas within the prescribed time
limit, they will be dsemed to have opted for
retention of the benefits already recaived
by them. The option oncse exercised shall be

- fipal.M :

As regards DESU, whether it is a Central Autonomous

body or not, para-4 of t@e above DM defines Central

’

Autonomous body as followst~-'. =3 . T

"Central autonomous body, peans body which
is fimanced wholly or substantially from cass or
Central Govsrnment grant, "Substantially" means
that more than 50 percent of the expenditure of
the autonomous body is met through cess or Csniral
Governmant grants, Autonomous body includes.a
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Cent;al statutory body or a Cantral Uﬁiversity
but does not include a public undertaking.

Only such service which qualifies for pension
under the relsvant rulss of Government/Autonomous
body shall be taken into account for this purposs.!

=

The ca§glof'the applicant, therefo¥e, is that he
is eligible for the counting of that service as D&SU is
a Central_ﬂutonomoua body and the contenticn of the respon-
Qths in that reéard cannot be accepted. DESU comes under
the Municipal Corporation of Delhi which is a local authority
: \

and Autonomous Statutory body { 1AIR 1983'5C Page. 581).

Se The objections taken’in the counter that the applicant
has: not éiven'the option for the grant of pensionary
bénafits within éne year from the issue of the said OM
dated 29.8.84. It is claar'FfDm the record that this OM
was amended vide OM No.28i2U85;P & PW déted 22.2.88 qnd
the applicant cou;d not exercise option earlier nor he

was ever asked about it.‘ The applicant joined the ssrvice
;n 1959 and the said on came for the first time‘iﬁ Rugust,
1984, Otheruise also in the‘cése oF‘Ge:ald D'Souza Vs. UOI
reported in ATR 1989 VDl.I CAT P-573, the Bombay Bench

held fhat the outer date fixed in.éiving option for persons
who retired earlier in 1963 from thq ﬁailuays and wanted

to switch over to the pension scﬁame within the time
prescribed was not fixad under the Limitgtiqn Act, or

any ofger lau-but it was only meant. that gpplication be

made expeditiously .and the claim of such persons were not

o
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defeated on that account. In the renorted case, the applicant

retirsd in 1953 and the pension scheme in the Railuays had not

been introduced and the aﬁplicant was paid the compulsory

Contributory Provident Fund (CPF) in accordance with the Rules,

/
In 1967, the Railway Board introduced payment of ex-gratia

pension for those who uwsre beneficiary of CPF, but are still aliu

and fixed by a subseduent order 31.12;1970 as thé last date far

making application. In the present case also, the one year

period was restricted so that those who had already been

sancfioned'retiremeht benefits uvder CPF Schema after leaving the
gervice under Autonomous Central body may aléo apply for the
benefit of pension‘fop the service they have put under Central
Autonomous body. Thus this contention of fhé respondents also
cancot be accepted that the apél;cant has not applied within oﬁe

year and has applied for the pensionary benefits much after,

i.e., just on the verge of retirement,

6. The third contention raised by the respondents is that

%

‘the applicant has not applied through proper channel for the

post of Stenographer in AFHQ, In the counter, the respondents

have very meekly averred this fact on the orssumption that’
the appointment letter was not sent o the applicant

)

at his office address through the DESU. It cannat

l;-' e Tiee
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by itSélF gstablish . the fact uhether the applicant
Sent. ~ . his application through proper channel or not?
There ;s nothiﬁg on record tﬁ substantiate ﬁhis contention
of the reSpondénts nor the personal fils of the applicant

in possession of the respondents has.been produced to

. confirm this fact.

7. Next objection of the respondents is that the

) and
applicant has resigned from D&SU/under Rule=26 of the

- CCs (Pension) Rules, so that service cannot be counted

. - . 3 . / p . :
as qualifying service for pensionary benefits. The

respondents have statad that the applicant has not given

. the reason of resignation. However, it is obvious from

the record that the applicant has .joined AFHQ in 1953

after resigning from DESU. This matter has already been

adjudicated open by the Principal Banch in the case of \
Kirti Chandra Us._Director'General of Health Service &
others, reported:in ATR 1989 Vol.II CAT P-449. In this
reported case the applicant épélied with proper permission’
to take up another'appointment unaer the State Govt.

and the applicatién was forwarded but after selection
the department refused to relieve and the applicant has
thus resigned and jﬁined the nesuw appointment. Such a
resignation isvonly a technical resignation and the
applicant can very well claim as if he has been relisved
by the department to join the new post. THus, the

objection to this effect has no basis,

L  ...8.
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8. | Buring the course of the arguments Shri K.5,
Bhingra, representing the respondents gave a

statement that they have no objectioh'to'the counting
of the service provided'nthatthe DESU Furnlshgs the
service record of. the:appllcant for the period . hé
has worked under DESU. A letter in this copnection

has already been written to BESU and a copy of the reply

sent by DESU
of the samejhas been filed durlng the course of the

argumenta,fuhigh.is reproduced below :- -

"Subject: Counting of Former Civil Service far
pensionary benefits -~ Shri Kewal Kri-
shan Kapoor, Private Secrstary to the
Chief of. the Aif Staff,

t

Dear Sir,

Kindly refor to your D.0. No.Air HG/22940/
1629/1/PC=1 dated 7th February, 1989 addressad to
our Ganeral Manager (Z) on the subject mentioned
above.

In this connectlon, I am directed to inform
you that Shri G.Vijaya Kum r, Dsputy Director,
Pecrs Civ was informed earller to this about the
non-availability of the records vide this office
letter No.APO(E ¥RPH/GDG(N)R 1/92 dated 6.1.88, a
copy of which is enclosed herswith for your ready
referencs and informations,

Y

As regards the informations/documents,
required vide letter No.dir HQ/22946/1629/I/P0-
dated 16th Sept., 1987 receivad from Shri GVS

. Noorthy, C50/4DPC I am to state as under 2-

(a) that no service documents of Shri Kapoor
" are avallable with us as the same could
not be traced out despite of our best

efforts .

(b} that Shri Kapoor left this Undertaking
in Jan.,1959 as per photo copy of service
certificate sent to this office and it
is not possible now to get the service
period verified from out audit authority

l£ seee
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(¢) that in the abssnce of Original service
documents it is not possible to give the
statement showing the period of Non-
Qualifying Service."

In Factf the applicanf has annexed the Service
~Certificate dated 1.7.1559 as Annexure A-12, which
mentioned the date of birth and post oﬁ which ths
applicant was employed and the date of appointment as
1.9.1947, date of leaving service as 28,1.1359(FN)} and
the'reason for leaving the ssrvice i.e. resigned, and
the last pay drawn Rs.1ﬁ0/— aad the scale of pay is
Rs;80—5-12b-£$-é-2ﬁ0-10/2—220. This Service Certificate
gives full indication and:is signed by the compétant
authority on behalf of the DESU, Now the DESU cannot
they -
say that/have no service r ecords available with them.
If the original documents is not tracaghls then the
'Aseqondary,evideqm of that documents can be procured
and nobody can be put to a loss for aefault of tﬁe
administration itself. fhus, the applicant cannot be
deﬁied the benefitsAand his case is fully covered under
" Rule26 sub-cléuse 2 of the CCS (Pension) Rules, 1972
uhich lays down that a resignaﬁioh shall not entail
forfeiture of past service if it has been submitted to
take up with proper permission for another appointment

whether temporary or permanent under the Government
where seryice qualifiss,

9, The Civilian Staff Officer has_uritten to CDA

Allahabad a . letter dated_23.6.1987 (Annexurs R-4).‘

& 7-0100
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This lettsr shows that the CDA(P) Allahabad was informed
about the terminal benefits received by the applicant
on account of Provident Fund Rs,2347.33 out of ubich
the Board's(DESU) conttibution was . Rs.880/-
approximately and the break down of the sum has also
been noted ;n the said letter. The office of CDA
Allahabad replied to this letter on 7.8.87 that in
absence of the service :eéord for any period secondary
evidence under CCS (Pension) Rules may be submitted
along with a statement shouwing the periscd of non-
qualifying service, if any. AThe'oFFice of CDA Allahabad
had again written to the Chief of the Air Staff on
10.8.87 (Annexure R-5{B)) that whether liabilities will
be bofne by DESU Delhi or not? Thus, there was active
correspondencz suggesting favourable consideration of the
applicant's @mse, but the benefit of the service cguld
not be given to the applicant by the respondents because
of non-cooperation of DESU in supplyina . cerfain'
documents. Rule-=14 of the CCS (Pension) Rulzs, 1972
5ub~clause 3 specifically entitles a person to claim
pensionary benefits by counting of sarvice renders=ad
with Central Autonomous body. The applicant has also
referred to the sxtracts from 0M No,4(12)/84~P & PU
dated 31,3.87 and referred to clause-~II that in case

is
no option/exercisad within stipulated peried, he will
be eligible for pension based on combined éervice.

..l1‘1.'
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This OM ofcourse relates to tﬁe payment of pro=-rata
retirement bensfits to the employess uhé?ﬁ%rmanently
absorbed in Centfal Gouﬁ., Public Sectigr Undertaking
and Central Aufonomous Ebdies. The applicant has also
placed reliance on the case of R.L. Marwaha Vs, U0l & ors.
reported in 1987(4) SCC'Pj31 uheré the Hoﬁ’ble'Supreme
Court held that thGIEShOUid be no discrimination among
government servants holding pensionable post absorbed
by aﬁﬁonomous body where also the pension scheme in
Opefation but the OM datead 20.8,34 (No.2810/84) make
the benefif available oﬁly to those uho:retiredwon or |
after’ the date of issue of the OM, such denial of the |
benefit to those rgtiree prior to that date is
discriminatbry. It uaé further held that Fixation of
a daﬁe for graht of benefit must have nexux with the

object sought to be achieved.

10. Having gone through the various contentions
raised on behalf of the respondents in para~6;3 of the
counter it is stated that DESU héue been asked to furnish
a cartificate that the épplicaét'had‘applied through
proper channel and that the rgsignation was only a
te;hnicai formality but when the gpplicant has himsslf
filed a Service Certificate (Anneiufe A-12) and in the
éame it is written that the applicantvﬁas reéignEd,-tha
querry with k

furthar- /DESU has no meaning, The only contention

is that the previous service could not be verified by

Lo veal2e
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the o mpetent authority and the final decision regarding

the eligibility of thaz applicant to count his brevious

servics cquld_not be taken for want of reguisite confirmation
by DESU cannot be said to be sound basis to refuse the counting

~

of the service renderasd with DESU by the applicant as

<

‘gqualifying service for asension,

11.  Having given a caraful consideration, the apnlication
is allowsed and the respondents ars directad to grant the

benafit flowing from the provisions of 0OM Nz.28/10/84=Pension

Unit dated 23.3.7384 in raspect of the applicant's service

Jith the DESU w.e.f. 1.9.1347 to 20.7.1953 {only to the

extent of eligible .years-total period not to exceed 33 years )
orovided ths apnolicant denosits the ororata rztirement or

other terminal bensfits resceived by him under CPF Sghame

from DESU with intarest @6% thereon from the date of

_reczipt of those penefits till the date of denosit with :the

autonomous hody and th: right to count przvious service as
qualifying service shall not revive until the whole amount
has besn refunded by the applicant within one month from

the date of this order. .

The respondents are directed -, in the =vent of the

anplicant denositing the aforesaid amount as said abovg,
/7

to comply with thz above directions within a period of six

months from the date of recaipt of a cony of this order,

Lo Loas,
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"In the circumstancas, partizs shall bear their own costs.

é\@\/\/ VAP

"D7197
{J.P. SHARMA}
MIM3ER  {J)
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