
CENTRAL ADMIN ISTH AT I'jE TRIBUNAL
PRINCIPAL BENCH

NEW DELHI

Q.A. NQ.1B35/86

Neu Delhi this the 20th day of Qecsmbarf 1993.

CORAH ;

THE HDN'BLE lIR. JUSTlCt B. C. SAKSENA, VICE CHAIRmw

THE HON'BLL MR. S. R. AOIGE, MEPIBER (A)

N. R. Paul S/O Late Shri flohan Paul,
Assistant Engineer (Electrical),
Qelhi Central Electrical
Circle IV, CPiJQ,
i.P. Bhauan, Neu Delhi.
Resident of :

Qr. No. 1917, Timarpur,
Qelhi-7.

By Advocate Shri K. N. R. Pillai

Versus

Union of India through
the Secretary,
Ministry of Urban Development,
Nirman Bhauan,
Neu Delhi.

By Advocate Shri n. L. Uerma

ORDER

Hon'ble Mr. Justice B. C. Saksena —

Applicant

Respondents

The applicant uas recruited as Section OfFicar

(Electrical) now called Junior Engineer, in the

C.P.U.D. on 2.2.1960. He uas promoted as an Assistant

Engineer on 7.8.1973. Since he did not pass the

departmental examination uithin tuo years of his

appointment, under the provisions of the racruitment

rulss of 1958, he uas not alloued to drau his second

and subsequent increments. The learned counsel for

the applicant submitted that by memo dated 10.12.1964

copy of which is annexed as Annexure A-II to tha

application, it uas provided that "so far as 'such
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Section Officers are concernad, their second

increment may bs released from the due date but

thair third and subsequent increments should be

withhold until they pass the departmental examination

in terms of their appointment letters." It uas
tha case of

further proyided that^S.O.s appointed aftar 17.3.58

but uhose appointment letters do not include the

condition regarding passing the departmental

examination uas still under consideration and

necessary instructions uith regard to the same would

be issued separately. Tha said instructions usrs

issued through memorandum dated 17.3.1955. In paragraph

2 of .the said memorandum it uas prouided that the

condition regarding passing tha departmental

examination in Simple Accounts prescribed for Section

Officers in the C.P.U.D. need not be enforced against

the Section Officers uhose appointment letters do not

contain any such condition, and their normal increments

in the grade of Section Officers should be released.

It uas further prouided that on their promotion to

the grade of Assistant Engineers, they uill not be

alloued to drau eusn thair normal increments in that

grade unless they pass the departmental examination

in Simple Accounts prescribed for Section OfXicers

or for tha grade to uhich they may be promoted. The

applicant has sought quashing of this memorandum

dated 17.8.1S65. The learned counsel for tha applicant

submitted that under the recruitment rules non-passing
\

of the departmental examinations,is confined to
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Section Officers and provides that the second and

subsequent increments uill not be relsased if they

fail to pass the departmental a>:aminat ion. The

submission of the learned counsel, therefore, uas

that this condition cannot be imposed after the

promotion of the applicant to the grade of Assistant

Lngineer.

2. After having given our anxious consideration to

the submissions made, ua are of the opinion that the

memo dated 17.8»1965, though an executive instruction,

has not baan shoun to the contrary to any statutory

provision. It is a se.ttlad lau that the gaps in

the statutory rules can be filled up by executive

instructions. If the statutory rules do not cover

the point in question, executive instructions or

orders can be issued in respect of the same. The

memo dated T7.8.i965, therefore, uould be binding

and can be implemented,

3. Admittedly, the applicant failed at the three

attempts to pass ths departmental examination and,

therefore, by reason of the provisions in tha memo

dated 17.8.1965, he uas rightly not allouad to drau

his increments in the grade of Assistant Engineer.

The applicant had preferred representation > for

tha first time on 12.12.1983. The same uas rejected

on 13.2.1984. Thereafter, he chose to prefer a

second representation to the same authority, uhich uas

also rejected as back as on 10.7.1984. Though a plea
^f tha application being barrad by limitation uas
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raised in the cjcitteri statement, the learned counsel

for the respondents did not raise it at the time

of hearing the application. But since ue have held

that the office memorandum, dated 17 .8,1965 did not

uiolate any statutory prov/isions and it uas applicable

and the applicant uas rightly not allowed to drau

his incremsnts in the grade of Assistant Engineer,

ue need not reject this application on the ground of

limit at ion.

4, Learned counsel for the applicant next submitted
extant

that under'the^prbvisions an exemption from passing

the departmental examination would be admissible

after the incumbent attains the age of 50 years.

Such a condition is provided for in Annexure-A-W 11 lA

which is the copy of letter dated 23.1i1976 issued

from the Ministry of Works and Housing to the

ilngineer—in-Chief, C.P.U.Q., New Delhi. This letter

indicates that the power to exempt the officers from

passing the departmantal examination is prescrited

in the i^inistry's letter dated 28.5.1954 subject to

the following conditions
1

"i) The officer should hav/e reached the
age of 50 years.

ii) He should hav/e good record of service."

5, In the reply, it has been indicated that the

applicant failed to earn good record of service and

to pass any of the departmental examinations prescribed

for Junior Enginears/Aseistant Engineers and, thereforsj

incremants have not been allowed to him. Tha learned
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counsel for the applicant challenged the validity

of the condition laid doun in this memorandum and

urged that the applicant on crossing the age of 50

years on 22,1»1986, should be treated as exempted

from the Accounts examination and allowed to cross the

efficiency bar in the scale of Rs.650-1200, first due

in 1979 and than in 1934 and his pay in this scale

be re-fixed from the due dates before determining his

pay in the revised scale. This relief cannot be

granted to the applicant. As noted hereinabove,

due to the applicant's failure to pass the prescribed

departmental examination, he uas not allowed any

increment. Ths efficiency bar is prescribed in a

given time scale and the employee concerned would

reach the efficiency bar stage only after accrual of

the annual increments indicated in the said time scale.

The plea that the applicant became eligible to cross

the two efficiency bars prescribed in the time scale

is misconcieved.

6. Shri K. N. R. Pillai, learned counsel for the

applicant, has cited a few decisions of the Principal

Bench which are as follows ;-

1) L. 0. Kandpal us. Union of India
O.A. No. 783/86 decided on 18.1 ,1988.

2) N. P. Aygarwal vs. Union of India
O.A. No. 1054/86 decided on 18.1.1988.

3) K. K. Sarna vs. Union of India
O.A. Wo. 103/87 decided on 18.1.1988.

Shri Pillai conceded that the applicability of the

criteria for crossing the efficiency bar and the

guidelines in that behalf copy of which has been
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annexad as Annexure—A~XX I to the application, uill not

be applicable in the present case, in view of the fact

that the applicant had not reached the efficiency bar
I

stage. In vieu of the concession made by the learned

counsel for the applicant, it is not necessary for us

to examins in detail the various decisions rendered on

10.1.198B by the Principal Bench of this Tribunal.

The learned counsel for the applicant relying on a

decision reported in 1974 (3) SCR 207 —General

(*1anager. South Central Railway, Secunderabad a Anr. vs.

A. W. R. Sidhanthi & Ors., submittad that the mini

classification made in Annexure-UIII-A is arbitrary

and violates the provisions of Articles 14 and 16 of

the Constitution. In our opinion, there is no

question of any mini classification. The recruitment

rules clearly provide for passing of the departmental

exam nation before earning further increments.

By way of elucidation, the memo dated 10,12.1964 was

issued which, as noted herainabove, provides that as

far as Section Officers are concerned, their second

increment may be released from the due date but their

third and suDsequent increments should be withheld until

they pass the dapartmantal examination in terms of the

appointment letters. The applicant's appointment

letter did not contain any such condition and,

therefore, the memo dated 17.8,1965 comes into play.

The challenge to the provision in para 3 of the said

memorandum having failed, the said provision would be

applicable. In the grade of Assistant Engineers,

therefore, tha same condition .continues to apply.
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Wo classification has been made by the said memorandum

much less mini classification« The submission ife that

Junior Engineers uho had failed to pass the

departmental examination but uho uere promoted to

the grade of Assistant Engineers, should he gouerned

by the said conditions as applicable to Assistant

Engineers. Us, however, find that in their reply,

' the respondents haws indicated that the condition of

passing the departmental examination before accrual

of the next increment under the recruitment rules equally

applies to the Junior Engineers as uell as ths

Kssistant Engineers. In that view of the matter,

the plea that a mini classification has been resorted

to is unfounded. Even otherwise, the memo dated

17.6.1965 is in the nature of concession given to '

Junior Engineers uho failed to pass the departmental

examination. The condition that the next incrsraant

would not be permitted to be drawn by them was confined

only to those whose appointment letters contained

such a condition. At the same time, it was provided

that in the grade of /Assistant Engineers, unless they

pass the departmental examination, no further increments

would be permitted to bs drawn. This, in our

considered opinion, does not amount to a classification

between ths Junior Engineers promoted as Assistant

Engineers and , , who had not passed the departmental

examination and on the other hand, direct recruits to

the cadre of Assistant Engineers. The condition of

non~accrual of next increment equally applies to both

of them. Such Assistant Engineers uho were promoted

from the rank of Junior Engineers uho failed to qualify
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the departmental exairilnat icn uhile continuing in th©

cadre of Junior Engineers carried with them the same

condition on their proniDtion ae Assistant tngineers.

They had to pass the departmental examination uhile

in the grade of Assistant Engineers. The direct

recruits to the post of Assistant Engineers also

are subjected to the same condition of passing the

departmental examination before being permitted to

drau the next increment. Thus, ue see no justification

and tenability in the plea advanced on behalf of the

applicant,

7. In vieu of the discussion hereinabove, there

is no merit in the application. It is accordingly

diemissed. No costs.

( S. R, Adige )
Member (A)

( B. C. Sakssna )
Uice-Ctjairman (j)


