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The Applicant, since retired, an Asﬁistant Engineer
from the office of Deputy G.M., Plannipg, Eastern Courts, New
Delhi, filed thetapplication under Séction 19 of the
Aéministrative Tribunals Act, 1985 aggrieved by the Orler
dated 7.9.1983 passed by Deputy Ge al Manag-r, Administration,
Mahanagar Télephone Nigam Limited, New Delhi. By the aforesaid
order datcd 7.9. 1968 the Applicant was retired forthwith and
it was further stated that his torminal benefits will be settled

as if he had retired @n super anauation w.e.f. 28.2,1987 and
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that the payment _of NCRG will be withheld till further
.. . .

orders.

2.

The Applicant has claimed the following

relieis -

VB.
joinéd'Posﬁla Telegraph Office on 27.3.1948 and continued
to serve in the same department gétting promotions during
the.COurse of his employment and he Bécame Assistant

Engineer wee .f. 23.8.1982 and since then he had

(2) to quash the Order datéd 7.9.1983 (Annexure A-l)

(o) the Applicant be treated on duty upto
31.1C,1938 kAjN)along‘with ail Conéequential
benef its.

(c) %he Applicant'sAterminal‘benefits be séétled as

if he retired on superannuation W.e.f. 31.10.19388,

(d) the Respondents be'directed to relesase all the
amounts of the épplicant at the time of the 5
retiremenf and the Respondents be restrained
from withholding the émoﬂnt of death-cum~retirement

gratuity payablé to the Applicant.

=y

The brief facts of the case are that the'Applicant.
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continuously served the department in'the Said post
upto 12}9.1958. The Applicant has filed the gradation
list of Junior Engineers (Annexure A-2) in which at
S1.No.l97, the date of birth of the Applicant has been
shown as 16,1C,193C. The Applicant has further fiied

the corrected list of officers of the department of

' Tele~Communications (Annexure A-3) in which also, against

the Applicant, the date of birth is shown as 16.10.1930.

\Both the gradation list and the corrected list of officers

apoe ar to héve been';ssued in the yéar 1985. The Applicant
has further stated that he was informed along with others

by the letter dated 11.12.1986 (Annexure A«4),ﬁhan2§§{e

of retirement is 13.1C.1988. However, the Applicant
received a letter dated 7.9.1988 (Annexure A-1) wherein

the Applicant was ordered to retire forthwith from Government
service. It is sﬁated in the said letter that the Applicant's
terminal benefits will be settled as if hé has retired

on supsr-annuetion w.e,f. 28.2.1987. The Respondents

have further ordered to withold the payment of DCRG till
further orders. The Applicant further stated that no
disciplinary/vigilance case was pending ggainst him and

the Qrder of the Hesgondent No.4 dated 7.9.1988

(Annexu:e A-1) is & puniitiworder aﬁouhting.to compulsory

retirement of the Applicant in.as.much as those persons

s
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at SL. No.12 and 13 of the letter dated 11.15.1986
o . awho . . '
(Annexure A—4)Zyere due to retire in November 88 and
n 4 . ’ ’ )
December, 1988 respectively, have not been ordered to
proceed on retirement Torthwith, but the Asplicant has
been singledout and has been ordered to proceed on

retirement well before the due date of his .retirement/super-

annuagtion and that too with retrospective effect.

According to the Applicant, this action of the ReSponaents
is arbitrary, illegal, unreasonable and discriminatory
in character and also is violative of the provisions of

Article 14 of the Constitution of India.

"4, The Applicént'filed the bresent application on

21.9.1988 for the aforementioned reliefs.

5. The Respondents contested the application and in the
reply stéted that the Applicant has suppressed the material
facté and is not entitled to any relief. At the time of_

the employment on 27.3.1948, the date of birth,of the
Aﬁélicant wgs recorded in the Service Book as 2.2.1929
(Annexure R-1l). Thenéaid date éf_birth stands.£remains féfgéﬁA
i}%%%rded and the Applicant never made any representation for

changing the said date of birth. If the date of birth

)

‘005000




SR v

as 15.10.1930 is accepted, then at the tims of‘entering
. - " have been

in service, the Applicant woyld / minor, less than

18 years of age, and he would not have got the employment

at that time. It is further stated that when the first

copy of the éervice Book was completed and the second

copy was. opened, the Applicant tempered the record

thereby disputing his recorded dat: of birthbecause of

which the wigilance enguiry hag also been ordered against

him (Apnexure R-2 dated $.9.1988). Till the vigilance

case 1is over, the Applicant cannot be given even the"

-terminal benefits whigh are withheld for éhis reason.

It is further stated by the Respondents that before

: oraering vigilance enquiry by the order dated 7.9.1988,

the entire matter was again looked into and even the

representations made oy thg Applicant in this.mgtter

weré considersd. The Applicant was also asked to furnish.

any évidence in support of his ¢lain, i.e,, his date of

birth wgs 16.10,.193C and not 2.2.1929. The Applicant,

however, failed to produce any such record inspite of

adequate opportunitiszs given to him. The Applicaﬁt has

concealed material facts in his application and on this ground

alone, it is alleged that the application is ‘liable to be

dismissed .
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6. The Respondents have further stated that the
Applicant hés based his case entirely on the gradation
list in which phe Applicant's date of birth was wrongly
me ntioned énd fhe Applicant is trying to take advantage of
thé said mistake. The said gradation list is not an
authentic document of the,date of birth of

%he applicant. It is further stated by the Respondents

that without prejudice to the contentions raised above in
the reply, the Agplicant‘cannot take advantage now by
alleging that his date of birth is 16.10.1930, by allegedly
misrepresenting at the time bf seeking employm@nt which he
cQuld not Eave got on the basis of his alleged date of
birth as 16.10.1930, being less than 18 years of age on
that basis. The Applicant wrongly continued in service even
éfter‘attaining the'age of super-annuation and when
the mistake came to the knowledge of the department,
then after issuing notice to the Applicant, he was
retired from service vide letter dated 7.9.1988 w.e.f. .
.28.2.1987. By the letter dated ‘9.6.1.9:»’33 (Annexure R-3),
the Applicant was asked to submit aﬁy such document in
support of his date of birth alleged by him as 16.1C.1930
and the Applicant Submitted the reply dated 15.6.1988

(Annexure R-4) wherein the Agplicent relied only on the

o
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gradation list of Junior Engineers issued in 1985, It
of 15.56.1988 '
is further stated in the said reply/that the Asplicant
submitted his original matriculastion certificate with

department on his own initiative to get date of birth

corrected, but no receipt of the same was issued to him.
It is further stated in the same reply that fhe
Applicant hss forgoiten the matri;ulétion Roll No. of
1946, SOEgOUld not get the duplicate. The Applicant was
again-informed by the letter dated 20.7.1938 to produce
any other documentary oroef in support of his vclaim
for the change in date of birth. To this, the AgpliEant

submitted the reply dated 21.7.1983 (Annexure R-6), but

his alleged date of birth as 16.10.3¢. In view of the
above facts, the Respondents prayed that the application

is devoid of merits and be dismissed.

7. 2 have hsard the learned counsel of the parties at

length, The counsel for the ZRespondents has also filed

for theAp@rusal of the court, the following documents i~
(i) Service Book of the Applicant in two parts.

{ii) Gredation List.of Linemen wherein the date of
birth of the Applicant has bsen shown &s 2.2.1929.

(1iii) Personal File of the Applicant.

There is no doubt that the

gradation list of Linemen as on 1.7.1957 at S1.No.24

shows the name of the Applicant and against the name, the

\ J
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date of birth recorded is 2.,2.1929, Since this is tha

photo=-copy of the first four pPd¢ges, so it has been taken

t

-on record. The second part of the Service Book shows the

‘date of birth as 16=10-1530, but thers is over-uriting
) on the month of October and under it, it is written that
the date of birth is under dispute vide department's

letter dated 15/17 April, 1957. Houever, the original

_part-1 of the Service Book which is signed by the Sub=-

N

Divisional Officer, Telephone cn 6-5-1948 shous_the date
of birth as 2,2.,1929 and also bears the signature of the
Applicant in English. In £Ee departmental file, there is
a certificats, issued by the Punjab University, of
matriculaticn examination of 1946. But in this, the

date of birth of thé Applicant is not recorded, and it
appears.that'he had moved an applicaticn on 25-8-1565
that he obtained the date of birtﬁ certific#te from the
Ministry of Educaticn in 1956 and had submitted the

same to the department. However no such certificate

of date of birth is on the departmental File; It is
stated therein that the records at the hand of the
department were verified to find cut the certificate of
date of birth. In 197?, the Applicant moved the department
that a certificate of his date of birth recorded in the
Service Book be given to him. Thus from the c. 0 ¢ &
departmental file, it is evident

that the date of birth recorded in the Sarvice

L
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Book sheet of the Applicant in the year 1948, is 2.2.1929.
The Applicant has never applied for the correction of |
‘date of birth. In the second part of the Servi&e Book
in 1957, the date of birfh now recorded is 16.1C,1930
and under which there is a note. in the samé vear that it
ls disputed. It is further evident from the departmental
file that in ghe gradationllist of 1967 éf the linemen,
the date of birth of the Applicant is 2.2.192§. It was
fqr the first time in the gradatiép list of Junior . |
Engineers that the date of birth §f the "Applicant is shogn
85 16.10.1930. This gradation list is dated 31.5.1985.
The Applicant pes nﬁt explained how this change or |
alteration in the date of birth has taken place. The
Applicént was' given adequate aepportunitges by the

)
Respondents to fﬁrnish evidence regarding his correct
date of‘birth’ but the_Applicant did not file any evidence
whatsoever and took the plea that he did not remember the
rcll no. of the matriculation which he passed 15 1946 from

. ‘even
the ~unjab University. 3¢ he/could not file the matricula=

!

tion certiiicate of date of birth. Tnis fact is falsified
from the departmental file where the applicant has filed
the certificate of passing matriculation examination with

roll no. 35439 in the year 1946 issued on 25.10.1948 and

in this there is no column for recording the date of birth.

4
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In 1 965, the Applicant moved the department to give

him a certificaste of the recorded date of birth and

\ _ :
still the Applicant did not move for any correction in

the recorded daﬁe of birth.‘ Under FR-56, every Central
Government employee in Class III or Class 1I has to retire
after attaining the age of 58 years, The Applicant should
have retired from service on the basis of the recorded

date of birtn as.in the Service sheet, in February, 1937,
b&t ﬁe continued to servg till September, 1988 only due

to the mistske of tﬁaoffi;e. The Applicant cannot také
advahtage of any such mistake unless the Applicant satisfies

that his correct date of birth is 16.10.1930 and not

2-2019290

8. ‘Thé contention of the learnsd counsel for the
Applicant is that the Applicant was a refugee from earstwhile
Pakistan and he did not file any certificate ot the time
df getting e&ployment inP &T Departmegt in 1943, It

was in 1965 that the Applicant took the competitive

examination for appointment to the post of tngineering

Supervisors and Wireless Cperaters and in that the Applicant
has shown his date of birth as 16.10.193C, but along with

this form, no certificate of date of birth is attached.

d
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The certificates which are attached in the departmental
file, are the matriculation examination and the‘B,A.
examination and in none of them, the date of birth of

the Applicant is recorded. Thus the Applicanf has

utterly failed to place before the department any
certificate or documentary evidence to whow that his
“date of birth is 16.10.193C. It is now wegl settled

that administrative matters are not liable to be re-opened
after lapse of ﬁany years as held in Malcom Lawrence Ccil
D'Souia VST Union of India and Others, pare-9 reported

in AIR 1975 5.0, P=1272. In the service sheet undef

the signature of the applicant, the date of birth recorded
is 2.2.1929. In the gradstion list of linemen of 1967,
the date of birth of the Applicant is shown as 2.2.1929.

It was only in 1985 for the first time in'the gradation

list that the date of birth column against the Applicant
shows 16.1C.193C. This cahnot be taken, thereforé, to be
an authentic description of the date of birth. The gradation
list i; priparily to show #he sentority of the person in

the .service. It.cannot be said that fbe date of birth
recorded therein may not find fauit with the one recorded

in the'Service‘Shéet and the Servicé Sheet 1is more authentic
than the date of birth shown in the column of date of birth

in the‘gradation list against any person. Thus the gradation
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list cannot be”;elied'upon in the matter of the correctness

~

of the date of birth of the parson, when.it is dif ferent
from the one shown in the service record.

»

R . ‘ ,
o
g, A person is not &topped from moving the department for

correétion of his dgte of b;rth'in spite of his esarlier
declaration given b§ him o; the basis of which thzre is another
racorded date of birth. Howeﬁer, the burden lies on the
Applicant to prbve thét’his correct date of birth is not the
one which is recorded iﬁ the service record, The Applicént

has to apply at the earliest\Opportunity and not at the fag end
of his »§ervice as in'this case. However, in the prese%t case,
departmsnt has given adequate number of opportunities tb the
Applicaﬂf‘to substantiate his'aséertions regariing his date of
birth as 16.10.1930. The Applicant has utterly failéd.

Also tpere are allegations against the Applicant that he

Q

conspliked to make alterations in the recorded date of birth

.

P ' N\

- him as contended by the learnsd counsal for the Respondents.

N
i

10,  The learnad counsel for the Applicant has placed -
reliance on the case of State of Assan.and Anothér Vs,

Basant Kumar Das reported in 1973 SLJ P=255. .The facts

&



J

- 13 -
7\
N . \ .
of this reported case are .totally different., 1In the

reported case, there was a memorandum of agrzement

‘dated 21.3@1963 wherein the persons were given s right

to contlnue in serv1ce even after they had completed

their 58 years. The contention of the Government in that
case was that ne one has'a right to continue  in serv1ce
after completing 5% years. It has bzen held that no
Government'servant has a right to contlnue ;n Service heyond
the age of super-annuatlon, but if heﬁ;etalned ke yond

that age, it is only in exercise of the discretion of the

Government .

11. In the case of Sami Ahmed vs. Union of quie, reported
in 1987 Vol.I SLJ P—432 CHT Patna, it has been held that the
date of birth cankﬁcﬂalleged,for bonafidal clerical mlstdke,
if the date of birth is entered as per declaration and

attested by the appllcant who is educated there is no

'mlstake in the date of birth. In this -reported case,_the

'matric certificate was not produced while entering in

service, though‘available and the date of birth was recorded

on the basis.of declaration. It was held that long silence

amounted to acquisence and grants finélityfto recorded

date of birth.

3
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12.  In the case of Mehar Ghand Vs, UG, P&T and Another,
reported in 1987 VOL.II SLJ P-612, the ﬁate of birth

was altered after'giving opportunity to the Applicant.

The Applicant retired as Assistaﬁt Post Master in 1978

on sup@r;annuation. The Applicant joined the postal
service in 1943. The department later on passed order

in 1976 changing the date of birth of the Aoplicant from
15.3.1926 io 15.3.1920, It is said that the Applicant was
not a$foraea an Opportunlty before the date of birth was
changed from 15.3.1926 to 15.3.192C. There was no matricula-
tion certificate in the case of the Applicant of the

feporéed case. 8o an enquiry was made~from the school

where he took his education and the Principal of the

school gave the certificafe that the date of birth of the
Applicant recorded in the s¢hool is 15.3,192C. The Applicant
in the reported case passed the higher school examination

in March 1938 ard so obviously his date of birth coule

not be 15th March 1926. The prayer of the Applicant,
thereforg was rejected by the Tribunal and the order of

the retirement of the Applicaﬁi in the repofted case was

maintained.

13. In Vinayak Ram Chapder Vs. Union of India and Othe rs
reported in 1987 Vol,Iv SLR F-203 CAT Jabalpgr, the correction

of date of birth weas alloved on the basis of primary school

A
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certificate signed by two different‘authorities as‘the
documents were more than 3C years oid and produced fr&m
proper custody. In the reported case, the date of birth
was recorded on the basis of medical opinion. In this
feported case, felying on R.é. Kllolimath Vs. State of
Mysore AIR 1977 $.C. P-1980, the Hoﬁlble Supreme Court

held that the correction of date of birth can even be
ordéred aftef the employee' had retired. The facts of

the pr@sen£ case, however, are totally different. 1In

the case of Faquir Chand Vs. Union of India,‘ATR 1987 (1)
CAI_P—lS, it was held by the Principal Bench of the Central
Administrative-Tribunal that the entries in the ssrvice
records which have stood the'test of . time and remained
unchallenged fgr a éonsiderable period, cannot be modified
unless there are overwhelming reasons to establish that

the entries have been made under erreneous circumstanceé
which throw great doubts about the authenticity or validity
of the entries. It has been‘furkher held that if the |
Government servant had not derived an undue benef it which

he would not have enjoyed b§ his claim of change of date

of birth, the changed date of birth at the fag end/of one's
career should not be countenanc;d. It has been further held
‘that where the conduct of the Applicant himself throughout

his career makes his claim of change 0f date of birth quite

L

00016‘.0



- 16 = Q)V\
unconvincing and where he had derived some benefits at
the time of his original recruifment by the feCOrdéd
date of birth, then be cannot be allowed to get his ténure
of his service extended by modifying his date of birth
at such a late stage‘and thus enjoy the pest of both the
worlds. Again the\same view has been taken by the Jodhpur
Bench in Sridevi Singh Vs. Union of India, ATR 1987
Vol.I CAT P=27., 1In this repdrted case, the Applicant
appealed fdr correction of date of birth on the basis of
matriculation certificate, -but the Applicant was under-
age according to such cgrtificate, so the date‘of birth

entered in his service records was not gltered.

14. ThelReSpondents have rigﬁtly pointed out that the
Applicant has never filed any evidence in support of his.
alleged date of birth as 16.10.1930. However, in the
rejoinder, the Applicant contended that he had filed the
matriculation certificate in the year 1957 and his date
of birth was corrected at that time. Further it has also
been contended that as per the provisions of Fr-202, the
Respondents were obliged to snow the Service Book to the
Applicant ev;ry vear and to obtain his signature thereon

in token of having inspected his Service Book, but it has

4
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never been done by the Respondents. This contention of

we ightage keeping other facts of the case in
the learned counssl tannot be glvenéview. «n the apptication
it is contended by the Applicant that he could not obtain
the matriculation certificate as he did not remember his
roll number in the matriculation. Secondly the departmental
file' shows that in 1965, the Applicant himself requested
the department to give him a certificate about his date

f birth recorded in the Service record., All these

circumstances speak against the Applicant.

15.- Thus we are of the opinioh that the corract

date of birth of the Applicant is 2.2.1929 and not 16.10,1930

16. According to FR-56(a), every Government servant is

to retire on attaining the age of 58 years and so the
Applicant reached the age of super-annuation in Pebruary, 1987
and he cannot get advantage of his service beyopnd that

date. The Applicant has alfeady earned his salary for

. the work done till 12.9.1988., The Applicant cannot draw

poth the benefits, i.e. of serving as a minor according to

als own alleged date of birth as 16.10.1930 and now after
serving as such he again wénts to draw advantage of longer
servicé which cannot be allowed 6n the principles of

-natural justice. - y

J
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1 7. The Applicant is facing a vigilance enquiry

regarding the_témpering-of the date of birth in service
recofds. He has also bsen issued a notice in that regard.
So till the enquiry is over, the DCRG of +he Applicant

can rightly pe witheld under Rule 69 df the C.C.3. Pension

RU]_’SS, .1.9730

138, In view of the above facts, we are of the opinion
that the gpplication is devoid of merit and is, therefore,

dismissed leaving the parties to bear their own costs.

\ :
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