D J IN THE CENTRAL AOMINISTRATIVE TRIBUMAL 0
- BRINCIPAL BENCH N\
NEW DELHI
O.Ae Noo 1828 of 19884 Decided on - 293.1950.
Madan Mohan Sinha esess Applicant,’
Us,

1¢ Union of India throughs

i) Additionmal Secretary,
Department of Pension & Pensioners Welfare
MNew Delhi,

ii) Lam Secretary, Department of Legal Affairs,
, Ministry of Law & Justice,

3 .
rgu Delhis! eesoiiESpONdents,

/

For .the Applicant - Shri Rele Tandon, Aduocate;

For the Respondents - " Shri PeHe Ramchandani,Sr.Advocate.
BsSs Sekhons,

The shoft yet a fairly hokly demted question falling
for adjudication in the instant Application is as to whether
or not the Applicant who siperannuated on Narch,31, 1988
is entitled to benefit of added years of qualifying service
for superanWUat;on pension under Rule 30 of the Central Civil
Service (Pension) Rules, 1972 (fur short the *Pension Rules‘).
2 * SKkipping superfluities, Applicant passed LL. B
in 1983 and was enrolled as a Legal Practitioner on January 4,1954
After a stint of for more than tuo years at the Bar, he uas ‘
appointed as Legal inspector iﬁ the office of Assistant
Custodi;n/Managing Officer, Aligarh/Etah in the Ministry
of Rehabilitation on 28.1241956, He has been holding ’
different posts like Senior Inspector, Legal Clerk, Tabulation
Assistant, U.D;c; till Febrwary 29. 1968, He applied for
the posf of Asstt. {Legal) in the Department of Legal
Affairs, Ministry of Law and Justice, After having been

/on tarch 1, 1968 and
selected by the U.P, S.C., he joined the post of Asstt, (Legal} /
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continued to hold the same till January 20, 1978, During
the periad 2141.1978 to 31.1.1987, he held the post
of Superintendent (Legal), after earning promotn.on to the
aaid post,' He held the post of Asstt. Legal Adviser J.n
the aforesaid Department from 1.9.1987 to 31 .3.1988 - the
date of his superannmtmn. The: follcwmg el:.glb:.l:.ty
qx.:?alif‘icationsg‘for the post of Assistant (Legal) were
prescribed vide column 7 of the Ministry of Law and Justice
{Department of Legal Affairs) Group 'E}’l .Posts Recruitment
Rules, 1965 (for short the T'Rulesﬁ'):ﬁs :

(1_) Degree in law of a recognised University or
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at least

(2); Should have/3 years experience in the Legal
Department of a State,

0R
Should be aICantral Government servant who
has had % years experience in Legal Affairs.’

: _ ®R
Should be a qualified Legal practisioner,

The expression. 'qualified legal practitioner? has been

defined, to mean an advocate or a pleader who has practised

_at least 2 |
as suc/tzgf‘or #E years or an Attorney of the High Court

. at least
of Bombay or Calcutta who has practised as such f‘or/ﬁ years,'

By virtue of amendment made to the Rules on 27th Apr:.l, 1985,
a new column as coltmh 6(a) with the following heading
uas ipserted in schedule to the Rulssse

"Whether bsmefits of added years of service
admissible under Rule 30 of the Central

Civil Services (Pension) Rules, 1972“.’;!1
e

Expression 'Noe' was indicated below this column at / time

eeeed/
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of tbe aforesaid amendment, -This Eolumn‘ uas subsecuently

amended vide Ministry of Lau and Justice (Department of

Legal Affairs) Group gt Posts Recruitment (Amendment)

Rules, 1987, Against the post of Assistant Legal, the

'fol;owing was substituted in column 6(a)s=

| "Yes, to direct recruits only,"

Applicant gpproached the superior authorities in his

Department as also in the Department of Pension and‘Pénéioner&z
Welfares' His representations for getting the nesdful S

did not yiéld any fruitful results, Vide femos dated 29,12,1987,
.(Annexure-c), Applicant was advised thaﬁ his request had

beéh considered in detail ip cﬁnsultation with the Department
" of Pensibn and Pesnioner%é’welfare; It was regretted that
his :eqUQSt for bsnefit fﬂr'added years of servicebhad not

been acceded to, Vide Memo. dated August 22, 1988,
(Annaxure-i), Applicant was again told that his request cannot

be acceded td;% The reason for.rajectiné the Applicantgﬁ
fequest speeified in Annexure-L is that Applicanﬁ had

already got the benefit of services rendered before joining
as Asstt, (Legal)L |

3¢ Applicant haé impugned : : Apnexures C and L &

of challenge .

The salient grcunds/ére that the decisiens communicated

vide impugned m§mos. are arbitrary,against the recommendations

of the Third Pay Commission and in violation of Rule 30

_of the Pensioé RuleS€Hukﬁch is applicable to post March 31@ 1960

?;éé”}%<l}é7 : entrants to Govt. service '« In support of his claim the-

Applicant has also averred thzt he was appeointed to the

post of Assistant (Legal) as a direct recruit pursuant to
- : o

the recommendaticns of the UePeSeCe 4 he fulfilled the

'selection priter'iﬁ ’3" .
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His case is fully covered under order d;ted 64441987 of
the Department of Pension and Pensiopers WYelfare. A4pplicant
has also referred to the opinions rendered by the Deparbnent
of Legal Qf:alrs upholdlng his claim,’

4;1 Respondents defence as diselosad in the

counter is that accordlng hhe\beneflt-of added years of

service in a case like the petvtioner's would mean giving

, in additian to -
double benefit l.By’COUhtlng his earller service under
the Govt. of India rendered in the post of Assistant (Legal);
Ehe same would be contrary to the object and intention
as also scope of Rule 30 of the Pension Rules.™ The benefit
of the amendment t6 ths rules made on Bctbber 10, 1987
is available only to those persons who are appointed to
the post after the said date. The Respondents have further
a=yerred that the Applicant uwas not appointed from the
’open market‘ as this expression refers to only those who
are appointed from outsmde_the Govt. Respondents have

also referred to Rule 12-A of Indian Legal Service Rules

in suppert of their stande.

.5;f ' Applicant has more-or-less reiterated his case

in the rejoinder; adding that theuexgraséion jopen market?
lég;cally refers to 5§ompetitiVB market® uwhere the Gevﬁ..
servants and outsiders are called for recruitment test.

Ga' | We have heard fairly elaborate: arguments
addressed by the learned counsel for the parties in s&pport

of their respective cases and have given our earnest and

thoughtful consideration to the matter.

74 It would appear to be profitable to mention

L

at the very outset‘;\:zﬁthe provisions of Rule 30 of the

Pension Rules, amendments 'made thereto as also the position
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obtaining prior to the commencement of the Pension Rules,

Prlor to coming into force he Pension Rules, the gusstion
adding

of/a certain permd to the qualifying service for
superannuation pension was regulated by CeSJRe 404~B, .

Ruie 4048 reads thus gw

"404~8 - An officer appointed to a service or
post may add to his. service qualifying for
superannuation pension (but not for any other
class of pension) the actual period not exceeding
one fourth of the length of his service or the
astual period by which his age at the time of
nacruitment exceeds tuwenty five Qears or a period
of five years, whichever is least, if the service
or post is onet=-

(a) for which post graduazts research or
specialist qualification, or experience
in scientific, technological or professional
figdld is essential, and

(b) to which candidates of more than tuenty
five years of age are normally recruiteds

Provided that this concession shall not be
admissible to any such officer unless his actusl
qualifying service at the ‘time he quifs chernment
service is not less than ten years; '

Provided further that any such officer who is
re&ruited at the age of thirty five years or more
may, within a period of three months from the.date
of his appointment elect to forego his rights to
penéion where~upon he shall be eligible to
subscribe to a Contributory Provident Fund.

Notes (1) The option once exercised shall be
final.

Notes (2) The decision to grant the
concession under this article shall
be taken by the Administrative
.Ministry at the time of recruitment
in consultation with the Ministxy
of Finmance and the Umnion Public
Service Commission, The consultation
with the ynion Publiec Service
Commission will be restricted to
those posts which fall within their

purview,"

Pension Rules eame into force on 1.1.1972. These rpules have

‘.-.-.6/
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been amended from time to time. The amended portion which also
reflects the amendment carried out vide notification dated
10th February, 1988 runs:thus é=

"30.' Addition to qualifying service in special
circumstances = _ {
(1) A Govt, servant who retires from service

or post after 31st March, 1960, shall be eligible
to add to his service gualifying for superannuation
pension (but not for any other.class of pension)
the actual period rnat exceeding one-fourth of the
length of his service or the actual period by which

. his age at the time of recruitment exceeded tuenty-fiv
years or a period of five years, whichever is less,
if the service or post to which fhe Government
servant is appointed is one -

(a) for which post-graduate research or specialist
s ‘ . qualification or experience in scientific,

‘technological or professiopal fields, is
essentialy and

'(b) to which candidates of more than twenty-five
years of age are normally pecruiteds

Provided €hat this concession shall not be
admissible to a Govt. servant unless his actual
qualifying service at the time hs quits Government
service is mot less than ten yearss

Provided further that this concession shall

' bo admissible only if the recruitment rules
in respect of the said service or post contain
a specific provision that the service or post
is one which carries the benefit of this rule,

_ (2) A Government servant who is recruited
] at the age of thisty five years or more, may, within
| a period of three months from the date of his
'appoinﬁment, elect to forgo his right to pension
| whereupon he shall be eligible to subscribe to
: a Contributory Provident Funde
qJ&} ’ (3) The option referred to in sub rule (2),

once exsrcised, shall be final,
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"B The crucial question, upon the determ&nétion

of which question hinges the fa=te of instant case is as

to whether Appl;cant‘s claim is admzsa.ble under Rule 30 of
the

the Pension Rules. Before- grappﬁng w&th/crucial issue, we

my dispose of some peripherial p01nts raised by the
learned counsel for the parties. The learned counsel for
the Applicant submitted that AppliCant merely seeks benefit
of such period as falls short of 33 years and that it is a
quastlon of addition of only one and half year to the quallfying
service for emabling the Applicant to earn full superannUatlon
pensiOn;‘ We are not aware of any rule or can@n—of construction
on the msis of/duggt.;.on of period ﬁstérmmatlon/éne question
of admissibility of a certain claim which is dependent on

the true‘scope of particular statutory rule . The learned

counsel for the parties also referred to the provisiens of

CSR 404-B in support of their cases, The learned counsel

for the Respondents, in particular, stressed the peint that
at the time the Applicant uas appointed to the post of
Assistant (Legal), the Pension Rules were not in force. This

submission would not avail the Respondents as Rule 30
8 will

as presently show, is the rule which would regulate the

QUestlon of admlsSLblllty or otheruwise of Appllcan 's clalm.
Mere fact that the Pension Rules came into force on a

A\
date subsequent to‘the_recruitment of the Applicant would
. i .
not render a claim/admissible provided that the same is
admissible: )
otheruise i /., under rule 304

LR Adverting to the central question, it is

to be seen as to whether Rule 30 on its trus construction
would dover the case of the Applicant. The expression

YGovt. servant uho retires from service or post after

coessl/
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31.31960% appearing at the commencement of Rule 30(1)

i -

had been inserted sn 10th February, 1988 i.e. prior to
the -date of superaﬁnuation of the Applicant.’ ik would
appear to be beyond the pale of doubt that Applicant's
claim is to be determined in the light and on the sis of the rul
on the date of retiremente’
eXisting/ As the Applicant has superannuited after the
aforesaid expression had been incorporated in Rule 30(1),
the factum of Applicantfs having been recruited prior
ﬂto the.date of coming intd force of the Pension Rules
is of little cohsequencéﬁi-This brings us to the central

question i.2. as to whether.ﬂpplicanﬁfs claim is admissible

under Rule 30(1) of the Pens;on Rules when the sams is

- read mmtn/rules. Applylng‘the golden rule of construing

a statutory,provision on the basis of its ordinary and
al '
grammtig/ meanings ,it would appear to be safe to say that
the benefit of adding :a;certain period of qualifying service
would bs admissible if the fbllOWing_conditions comexisti=
(:1) The service or post to which a Govt. servant -
is appointed -is one fop.which the post graduate
research or speclallst qualification or
experience in scientifiec, technological or
. professional fislds, is essentialj;

(ii) to which candidates of more than 25 years of
age are normally recruited; and

(iii) the recruitment rules of the post in question
should contain a specific provision that the"

service or post is one which garries hepefit
_of this ruled

10} As already stated colum 7 of the schedule

to the rules shows tint un-mistakable termsféhétbthe
experience of 2 years as Legai Practioner is essential
-qualification for this poste. During the course of
arguﬁents tﬁe lsarned counsel for the RQSpondents submitted
that Applicant was a Cent£a1 Govt. servant at the time of

his recruitment and that im view tharsof, the qualification

‘l'.'io 009/



‘of Tabulation Assistant for a period of 5 months and that

\\

9f§SQUali?iéd;‘legal practitionertcannot be regarded as essential

=Dom

qualification in this cassi The eligibility qualification
in thé case of é Central Goutﬂ servant is '3 years exparien;e
in legal affairs. Prior to his recruitment to the post |
of Aséiétaht (Légal) Applicant had held the post of Legal
Inspector, Legal'Clerk, %abulation Assistant and U.D.C: He

held the post of Legal Clerk only for a period of 2% months,

-

of UDeCe for over 6 years. As regards the post of

Legal Inspector, it has not been shoun as to whether the
aforesaid post can be said to give the incumbent thereof /
experience in leéal affaifs;i‘ﬂndoubtédly the Applicant had-
practised as a Legal Practitioher fbr é period of more

than 2 yea rs. He Qés, thus, a qUalified Legal Practitioner

and possess@d the requisite expérience in the professional
field of law, It uas aléo not disputed that candidates

. norm lly
of more than 25 years of age are : /. recruited tc the post

of Legal Assth. Conditioﬁé(i) and (ii), therefore, stand

satisfied in this case. As regards condition (iiil,the
amenament_to the rules mde by GSR =742, dated September 7, 1987,
makes it explicit that the bemefit of added years of

service admissible under Rule 30 of the Pension Rules is
admissible to direct recruits to the said poét. The point

that Applicant was direct recruit. to the post of Assistant

. It is 'pertinent to mention-that
(Legal) is pot open to question./Applicant had applied

to UePeSele in response to an open advertisement, He was

interviewed by the UPSC and on the recommendations of the

UPSC was appointed to the post of Legal Asstt. Thus condition
No. (iii) also stands satisfied in this case.
11 - During the coursse of afguments, the learned

coupsel for the Respondents submitted that benefit under

'oio ® 01 0/
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Rule 30 canpnot be granted to the Applicant as he had

‘already been granted benefit of more than 11 years of

service which he had rendered prior to his appointment

to the post of Asstti (Legal)s According to the learned

counse}, it is not oniy a case of double bepnefit but is

a case of un-deserving benefiti‘ We find it difficult

to countenance this submicsione fhis submission misses

the point that the bepefit of service rendered by’ the

Applicant under the Central éovt{isubsequent to 28;12?36

and pribr to 14341968 has not been conferred by virtue

of’operation-df Rule 30 Such a benefit is given to every

Central Govt. employee regar&less of the fact uhether his

case falls within the ambit of Rule 30 or note. The bepefit

of earlier service upder the Central Govt., is, thus, independent

of the bepefit ¢ . admissible under Rule 30 of the Pension
Rules' %he learned counsel for the Respondents next -
contended that a consession has been given by ﬁule 30
-2 uL.t the concession is to be viewed in the light
of the object for which £he concession has bsen gramted
and thaf the admissibility of such a concession has to
be cunstrued SuflCtlY. it is wel). settled cannon of

. recourse to the
construction that the/obgect underyqng a certaln statutony
prcvision for the purposes of 1nterpret1ng the prov1s;on
is to be had only 2 af the 1anquage iin which provision
is couched. is ambig;wu#oz::a;zble of more than one
interpretations Such is not the cas;Fr%hB\iangUage of
Rule 30(1) is unambigipus and does not suffer from any
ambiguity. As regards the argument about construing
a concession strictly, ve are oflthe view that in matters
of pension the concession to the pensioners is to be

M
construed ulthout constrioting the“x@@ope af the e

"
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@%v Jor p ng thereof un-supportable nzrrow
construction. Properly construed, Rule 30 read with

item 7 of the schedule to the rules renders the Applicant;.s

claim to additional period of qualifying service admissible’:’

Needless to add, add:n.tlonal perieod is to be ggmpu ed ‘én
the tasis of Rule 304

123} Dur:.ng the course of arguments, the learned -

counsel for the Respondents also submitted that the diteml

or grammat:.cal construction th.ch g::.ves rise to absurdity
should be avoided and that t g Judicial forum is ent:l.tled

to interpret a statutory prom.smn in the light cf‘/ obgect

"and purpose for which it has been \.'m'de;'.g'a . UYe are unable

to find any absurdity in the ipterpretation of Rule 30,

Another argument put foruard by the 1sa;.-nsd counsel for the

.

Responde_nts was that only cost Septembers 1987 recruitees

{could be given the benef:.t cf Rule 30 as the amendment
" states that

-

made to the rules iiEg on . 3.27.4.85 Ji-i Assistant (Legal) -

is not entitled fc 'tlr-;,e.bensfit of;, Rule 30 ~af the Pension-
Aules, This argument is d:.f‘f‘:.cult oﬁ acceptance . ’chat
the rules position is to bs seen not as it extsted on
27.4.85 but as it existed on the date of superannuation
ovf‘ the emplcyee concerned, Rules as these existed on

31 .3;‘1988 contain a élear s’cipui,aticn‘ for according
benef‘if of added years cf‘ service admissible Vund-er Rule 30

of the Pension Rules to Assistant (Legal). ©Still another

submission made by the learned couhsel for the Respondents

was that the bemefit of Rule 30 is not automatic and
that the same is dependent on a decision taken in this
behalf and that the Govte. has correctly decided not to

accord the benefit to the applicant in the facts and

-
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circumstances of this cases The main plank of this argumént
was expressioh -I';ma;?'-’ uéed in the opening portion of
un-amended Rule 36(1)s This éusmission overlooks the fact
that the amended expréssion USéé_ﬁhe expression_;a Govt.
servant.'....,Shali‘ba eligible’, This argument, thus, is

held to be bereft of merite. Another sumewhat rlngenuaus

contenticn put foruard by the learnpd counsel for the

Respondents was that the Applicant is not entitled to
the benefit of Cols 6(a) of the. schedule to the Rules as

he has not been recru:.ted from the open market . Reliance.

\in this. behalf was placed by the learned counsel on

Rule 12-4 of the Indian Legal Ser."vicé Ruies. The express:.on
'open markeb' has not been used in Cal. 6(2) of the
.schedule ‘or %o Rule 30(1)s There is no cannon of
constructmn justifying the interpretation of’ a pro\'u.smn
J.n the statutory rules on the basis of‘a,? expression used

in another set qf‘_statutory.rules. If such a contention

were to be accepted, it would mean addition of the

‘ expression 'from open market! in column 6(a) of the schedule.
_ Th:.s cannot be done by J.nterpretatmnal processes As a matter

_of fact, the use of ex;;ress:.on Terom open market' in the

Indian Legal Service Rules and the omission therenf’ in
the subsequent amendment to the rulas seriously tells

against this contentione

13’{.31 ' fFor all mhat has been ssid and discussed above,

we are of the considered view that the ﬁppllcant is entitled

to the benefit of Rule 30 of the Pens:.on Rules, The
impugned orders Rnnexure - C and Annexure —L are, theref‘ore,
unsustainable and the same are hereby set aside. The-

Respondents are also hereby directed to grant benefit of

SO £ 74
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Rule 30 of the Pension Rules hy»adding to the Rpplicant;s
quzlifying service for superannuztion pepsicn the requisite
period in terés of the said Rule’ within a perisd of 3 months

from today.

14 Application is disposed of accordingly. In

- ¢he circumstances, there will be no order as to- costs.

ez, /a/l/

(~ Pele Jain )\h ( B.S Sekhon
Administrative Member Vice Chairman
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