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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
CAT/7/12

OA-1792, 1826, 1833,
1841, 1856, 1857,
1859, 1861, 1872 &
1884/88

N E W D E L H I

O.A. No.

t

DATE OF DECISION in.looi

Jogeshwar Mahanta &Ors Petitioner

Shri D« R. Gupta

Versus

Union of Indip

Shri M. L. Verfra

199

Advocate for the Petitioner(s)

Respondent

_Advocate for the Respondent(s)

CORAM

ThcHon'bleMr, G. Sreedhaxan Nair, V.C.(J)

The Hon'ble Mr. P. C. Jain, Member (A}

1. Whether Reporters of local papers may be allowed to see the Judgement ? fvD
2. To be referred to the Reporteror not ?
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ni r. Q.A. •r872/6a^ '̂
•r.p.vsharina^ •••.v -- Applicant

''r; f.- •>.:'• X.;r. •-'•"•VS# - . .":

Oi-; t . uMon^- of', irtdla ' - •• •' •'' ^R-e^ondents

:5V>- •rivi;'' -•-" T-n- - :-;vv..t>.-.i'.

'••5 ••' u , V -•A, p •Kai '̂ia --' •• '-'^Applicant.

•?-x;stihl^h-^OfihdCa-'• ^ j-''s ,;•;,-"••Respondents .

. ^-•J.i i JO i-r'. V.i 1. ..^••;'\\\.' ^ a,

Applicants ttoough Shrl D. R« Gupta, Advocate
oy:^'|v^a, r-ssc .a;u..VvOI: - •;c:.v^

Respondents through Shrl M. L. Verma* Advocate
••Vi-i:.;. iso : :;• ;f •{;3 o. •/./,,r ::•!•= q =; r-: ^ ^a • :;::.iv

\f>v.ue, 1. '̂ i HON«Bl£2 3|iR3PGP^EDHAft/^^iNAIRV V/:. (J)

Ix; •savQU-h-Zj-j <•^1 ( ; TSvi--& ^
J U D G M E N T

cnOi2:n>'4 h.\o : A :v^;-v ;• • 0^ ::.^:.u-i ... 4s't 'io

112, ni cShr llP^ Cv^^aih; Meiiyelc^ (A^ ^- :• . ...c

The applicants In all these O.A.s are employed
, . .. . Au:y .i^y r-o:ij-:^vz.io & 'lo i bis •^cvi,.-.a- ^ ^ '

in the Institute of Criminology and Forensic Science m
.r !7:».y^Q n.4 '::\j o^j •-.t-::.! ioa li^eiS-q^iO: srj yr-ni ^ ,

: :. . , . 3CFS), Ministry of Home Affairs, Goverwaent
'̂ ••••^ .U rrif ^ ^ -'-s-j. t=-^'..-t'i. 4 • 'Jv /" '•>;) c;/ •.. '-Vj /•• •: ' / •

inthe/

Institute. Applicant in O.A. 1^6/^ w^as wloyed as
-". • . • .- . ' . • •- •' " »• >.i'"f .i.. ' ' , • "•_

Senior Scientific Assistant. Applicant In 0.A. 1833/88
r-s^olq--

!̂ v ;v ' in OiAr £1841^

215 ^pllc^r^ iM'^/i85V^

''" ' ''^ eit^lo^ ifs ^eirti^ Scle^if ife fksmm {Serology).
Applicant In C^ 1^^9/88f^a^^nf^bj^d ai LaboPa^QPy

,,c. ;861/88 was enployed as

Laboratory Asslstant (Dc«uments)i i^pllcant ln O.A.1872/88
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was employed as Laboratory Assistant

O.A. 1884/88 was also employed as.Labora^ory Assistant.
The ^plican'b in all these cases have a common grievance
an^ have also prayed for a ;Siniilar; relief. Their

grievance is that the trainir^ alipwance was

H : sa^tioned^ to them, in pursuance: ofath^ O.M. dated 7.2.1986

(Annexurefl) issued by the Ministry of Personnel, Public
: ; Qx^evances, and Pensions, vidjetMinistEy/zOf Home Affairs

letter dat^ 1.7.1986 (Annexure-Iii) read with office

order dated 30.7.1986 (Annexure-lv), has been stopped
?>Jg ••CV '̂A ^o..'A iz-v< douQ y

with retrospective effect from 1.1.1986 and recovery of

j'.; :.V'tfic 41v9wanc;e paid, for ;^eaperi^??d l.fy.l986 to 31,3.198^
(A^e!?3Nen ^fd^iTejJovid^^^Utxy^^ Hcxne Affairs letter

dated 28.4.1987 (Annexure-VI) in jpursuance of Ministry
; I J.'. •.•••> tJ' -

of Per'sbnn&l^ Fubric"GJ:iWah^ and Pensions O.M. dated

31.3.1987 (ATin^^r?^:. : i;h©: r^ for in all
these Cases is to quash the aforesaid orders of 31.3.1987
; ' .'is ni i'j.nftn'i i c^a.
and 28.4.1987 ard for a direction to the respondents to

lemerit the brigin|^ policy order in O.M. dated 7.2.1986

prevised scales from Vlme W time with 12 per cent interest

^^yOjn the arrears du4 to them. The representations made

against tHe 'iinjpugned' oJtidl&rV are'sai^ not been

OAs the>#ppii^^!*?^^ a.,A.s are employed

v ^ 2 vM^e ^anje a corampn grievance,

o ^rf Per ^ pj?ayed is ^y:i^t\;^ly Wenjtlcal and theSection W" ^^ibunai , - , .
C,.i^irai Gases' are

ccqunon,; it wU^ corv«jil%nt 'tp of all these

p.A.S by a common judgmerst»; r- ::n

;5;t -•>••• 1. •.-•V ^ „ ;i f- . t: i ••••.:. ir

3. The relevaf^ facts, stated briefly, areas

A'
• -^r

below j

•
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Training Division of the Department of Personn^

8. Training, Ministry, of Personnel, PublIc Grievances &

Pensions issued an dated 7.2.1986 (Annexure-I) in

' which ww laid down with a vl^ to attract

toe"best trainer talent in the faculty of the training
s-A.:.*;, A, v.-t: .

ifBtltutior» under the control of diff erent Ministries/

' " ' Dep^ inter-alia provide that —
ic loin the training Institutions

" " ^ on deputation (eo^hasis supplied), their emoluments may

' ' be raise^d^^ the total emoluments which they would

' ^ get^ their cadre, vAiile posted Iri the field; ^
(2) so far as permanent faculty members of training

•\-3 r;,:, ' v ' Z^'~^.S2La'Zk bf'f- ' :n . .
Institutions were concerned, suitable proposals for

na- io/aUrdr55:5, , •' •
enhancement of their-pay/special pay on similar lines

srU bisq edoT ^i'^ •3;S;n-..Y-) ^ f . ' . t \
should be worked out bv the Department concerned (en^hasis)

c r b%'Vi-;oo; j'C3;7Vy-i ••yd"'' io ias j aq O-i- - lo 'aJs-i,
supplied); (3) other things being equal, those v^o have

in!0.v-, vd bi>0ij.-H's r^i; '
had a successful tenure on the faculty of training

ni r v;*q i:^i :;>dq3 oo •fj«3ed . • ' ' •
institutions may be given preference in matters like

promotion, and pn the coDpletlon Of the tenure with ^

the training instiiutioris* each officer should be giVen

the fac 11 it^y of threei options relatl|jg5to his next-

posting and the Deptftment concerned would arrange

for postlr^ accceding to the cption exercised by

the offlc^l and44) i«ach Child of ^ of the

faculty contimilrtg his educa^ other than

the place of training institution, should be given leave

tr^el cofKesslbn twice a yeiti to bej^ble to join his
. S'a'S-v^ OC-V AV i-. • • ••

paren^>; It was^^^^^ st^^ in this OiM. that "this

4, In pursuance jOf ^he above O.M. , Ministry of Home /

Affairs Issued O.M. dated 19.2.1986 (Annexure-il) asking

for informatlorv'partlculars prescribed thelrln in respect
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institutions under the control of the

respective CPOs by 28.2.1986. The Ministry of Home Affairs

decision of" the Presided Director,
IDFS in the letter dated 1.7.1986 (Annexure-lli) which

-riiViVi. ^ ^ I .c:.:.i -• •• '• •
letter inter-aiia provided for payment of training
allowance in respect of the inembers of the teaching/
training faculty of the academy (i.e.. Director.

c.;r-•.-••

• Additional Director, Professor, Siqaerintendent of police.
snr ^ixm 'il'i-'::- n ,> • i J^ Hr ux? • • •

Assistarit Directors. Readers, Lecturer, Senior Scientific

Assistants and Laboratory Assistants). In respect of the
T. ;; -J ^ C3-rr:.>;^noa .\r;oi Ju •

members of the teaching/training faculty, who were on
evi.-si i :••< v;:;; li.ji : ••. •:''' tv .-r'i '

deputation, the training allowance was to be paid at the

rate of 30 per cent of the eti©iumencts. received in Ihe
vVii/! :-;r i-z: c

parent cadre in -^e last posting, reduced by the amount
of emoluments based on special pay admissible in the

'.V'...i./• v:v' n.t tsd. Vfrf? ji.Tji
Institute On deputation, and in respect of the members of

# teaching/training faculty other than deputationists,
, anc 1 jx-.r ? -vri;'

at the rate of 30 per cent of the emoluments. There was
.. . ej i-'a . : .bv ../..K; ......

no maximum ceiling but this was not to form part of

\ 'pay* as defined in F.R.9(21) but will count for the
purpose leave salary. Each chile of the member of

the faculty continuing his education at a centre other

than New Delhi/Delhi^ was to be given leave travel

concessions twice a year, to be ^le to join his parents.

These orders were to take effect from 1.1.1986 but were

made subject to other general or specific orders issued

by the Government from time to tin^ on the subject.

(Emphasis supplied).

• •' • •••;
• ' • ' /x * ' • '

. ' ^ : . • •• •. •- • ,#' . • 'r,. ••
;( ;••:< f'":;:-:-; Kt ^ \i(;. v^.; c ' I'--r'
X ' Csir:!-""! '\.'4-nmir,!.r.n.riv'; Tribtiii.j' ' Iv'.'- ' ' A?//

• , • •• "i. "i --." J":;...:, ^ ' '

. •, V -r
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5, In pursuance of i/HA's letter dated 1»7.1986 (supra)

an off ice order was Issued by lE^FS (Annexure-IV)

conveying the sanction of the Director to the grant of

training allowance as admissible under the aforesaid .
'• '' 7'- * '•* ' '•i'" ^ i t '* •' r' f • r i C' '• .•- 1• i' -• •' XC' /• ''

' " letter of the MiA w.e.f, 1,1.1986. The names of all

the ^plicants in the cases before us are included

in the list of 18 persons mentioned in this office order.
•.^^0 aid.r ru •.'Iv-rfojauc n.', • .

&-X. ,e:. re, s6#bio The Trainiiig J^ivtstohiof ;the:D^artment o£ Personnel

;;oiv&"Trairiing:;issuedf an^Q«M.: dated.3Is^3iifi9^7»

'5»rtt -i?iN»iQist3fiesv^epartm8nts^^4>fo6ovei;tlinenfc^^tp£'̂ India with . ^
,.® c-\ . Xtjr;(ro'ref^^nce3ta^jthiei^j'iOi.Wdsb®fs0.yei5&nui!&I^<ert,;dated" 7.2.1986,

erfv .-c fci^-;orJ'ol7i?4-^l986band-:^i6ail906i5K-;idtf-Was9Stat6d^tberein that

'pfis at'alti2ngCtet6- ^.E;!9J:^<.the.drfejr=oducti0n?!Q^.:;ithe Fourth Pay

;ci oiOx^mmisst^oh p-a^-sc^lesqanKlr^theivariousdr^erences received

3zm ns ^7 I Xx|r!Offisith%jMiitd;st3:ies:^epaMmef)t«i^vrevisiecib guidelines were

ixsGio ii:;i«issued in; .sup^rse^Sionslsi^i^the pir^ious'^s from the

?^oi:r:o iJjl^Hii^ryi.referred <tb"\abMe^^o-:it .was:!^i:ri^^ provided
%

in these revised guidelines that (l) v^en an employee
^ 'ds^if .rfc.'v v;!.sH ba.i»j'::?.:3d oals . gT ;,

of the Government joins a training Institution meant for .
.!;]• 'fX'ivv0 :.-«i ila'oi- yi .si •• • . - • • '

training Government offic ial s. as a facuity member, other

than as a permanent faculty member (emphasis stiqpplled), he

will be given a training allowance at the rate of 30 per
T^bw ^<liv ItfUjdiA y -id-^B'-r^cSL ,A is 0 fr: • bpr;s X '

cent Of his basic pay drawn from time to time in the
cr-.m^yxi op l5,ne' ' '

revised scales of p^y; (2) the training allowance will
SS\eCAi ni - -

not form part of 'pay* as defined in F.R. 9(21) but
• s.iv" i;-;;' -{i&Yiyoir-: p.i .,-3^VaiaX hnu - •

will count for purposes of leave salary; (3) the training
•

allowance will be admissible to faculty members whose

• .vs. .s-sae3'-rrJ*^obk^:3fedniia^art '̂ira1;ntflg^eachi«g\andfenot to orttiers;-
<4) these gu idel ines will not ibePapplid able to-Uie

faculty members recruited specifically for trainina

institutions; (5) that incentive outlined in this O.M.
,1 sjW,v •> V. k' 'v . ;'i' i:C..'.A,! .v VCv.H^; "....p V'a. I."

and consequential orders will take effect from 1.1.1986

in so far as these relate to training institutions
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primarily meant for training Group 'A* officials and

from January, 1987 for training institutions primarily

meant for training other officlid;s; 4nd iE6) each Ministry/
Department will issue orders in pursuance of these guidelines

in consultations with their Irrtegrated Finance. It was

in pursuance of the revis^ guidelines in this O.M. that
. ,0- ; j the Ministry 5of Home:Affi^irs issu^ orders on 28,4.1987

. /{!Atiw*ure--Vl) ;in ©tpersessioa of/the ^sanction earlier

^ ' isstJedv 'Thesevorders are in consonance;w the revised
,d8Pi.v : v: HguideltheS'Issu^sby the^MinlstrycofuPessonnel etc. As a

r?iSIS tesult the traihlngaallowatice-earlier-sanctioned by the

! sv: MiA-was Istopped;w.e(if. i98:^^Sriw to the faculty
bgvierai SI3meirit)exsirecruitedi«peciftcalsly for ;trai^iing institutions

riiw >' H j aw3^j:ecoveri;es:::6f&paymeTitsjmadevitp:ithe®i,till then were

j i; - x;: ;; direct^9to be^miadev. : The^ MHA alsx) made: their orders

: ioi /c ;., effective ^om.d£d.>19.a6 iand^^ntll further orders.

.:vci '--c-'-v :"r-l
7. It may also be stated here that the prayer, for

^ 'ic'i B' sficr j:-;-im: j-7' I-::' • ' •
~ interim relief to liie effect that the recovery of training

' r Allowance already paid from to 31.3.1987, be

• '' ••stayed was specific ally
declined in O.Ao 1859/88 by the Tribunal vide order dated

; ^ 10.11.1988j and that no order granting Interim relief was

i ' stSisu> '̂''̂ 'SrfeassW' In 0//U 'l» 1833/88
and 1841/88. in other cases the recovery of the training

I r •.ft X;:' t;;"::' (C; ^ •:- ~v c to : - i- r/v' ' •'
allowance already made was Stayed.

jl^he^respondents'hdve ^^iOntesttd :;a^; the cases by

'''̂ ^J*Mlng^ithelEoretUrn. V I;.)- .

1 I \ V9» We have perused the material on re

> ^ ' the learned counsel for the parties.

r^ord and also heiard

5
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;0. The applicants have assailed the Impugned orders
dated 31.3.1987 and dated 28,4.1987 on the grounds s

(1) that, no. reasonable opportunity was 9Iven to explain
before the training allowance was teplrwted; (2) that

paying the training allowance to the deputatlonists

and not to the regular Incunbents/dtrect recruits is
rc •tr'vii « .^Drrr:. J noi 7v • • • .

violation of Articles 14, 16 and 39 ^d) ctf the
1 ^£"iO Ijd ^ L ll', S? AJ' .-'i--:. -iMil ~J' ?;).>• •"!:••.••• ' •

Constitution; (3) that an executive order cannot be
B^e effective retrospectively either from 1.1.1986 or

efiS .. -r-i -/.iv; - a,.;;-t.-i ^from 1.4.1987; {4) that the ijnpugned orders defeat ^
vd n©&G • •- '̂1 feb-'iii "-SU'S' "iv "SOO -t .t .fv A-u vJ

"the purpose of iinproveinent in service conditions which
,.5--ii-ro ^.. fi c-iv .Aiiu •

was the object of the orders In regard to payment of
liidr 70 'iis-d-d -o vi^^niniilaaq -• j'^ft.xJ'^ev^^-

tralnlng allowance; <5) and that severe Injustice has
. z-yr-y:: -id ' vv.-'asrf ir?

been caused by depriving the applicants of the training

10 "•('XiaZiA npieP''i p"::v to %/s.ii O :Dni •

- tei ,3,i-ii3-r^ 1 hr'--;; Qi-idi;i «i.3rnd-3;E»4,: •• - • .
11. When the applications were filed, only the Union

,'A^Q Vii b$bf>^n-r:f- vl.:r-isq •<'• tij.S'h'a S&rtr
of India (through the Ministry of Personnel, Public

•rfJnIbmoi:r^«Vi,
Grievances and Pensions), was arrayed ;^s the respondent.

•• '15 X Orts^'j'2 :}if2 V ••rX'-Sqi«iaT;Yt i -BdS}'()'•:: . •.- , 9'
This respondent In its return raised some preliminary

thatobjections. One Of the prel iminary objections was th

the OwA. is bad for non-joinder of Ministry of Home Affairs.

Later on the applicants moved oliscellaneous petitions
. ,• ' yo , ,s:n:'Hy::ZO:p'.•

for «ddlng Cl) the iSecreiary^^to toe Government of liidi^^
in soimiTi ••( rsiiOb-L o,-

-Ministry of Home fairs, ,ai^ (2) the Director, SIFSv

as additional respohdents. thesieib^itioAi^s were ailbvi^d
ovf, -QfM' ^-Is,:; sx; v^-:' •• '

and as such, ^hls pjeltminary obj^tibn is ho more

sustainable. Another preliminary objection was that the

OiAoS are barwd by sections 20 and 21 of the Admlnlistr-

; ; atWe Att, 198^i nThls ^je^ suit^lned
-jV! J. i '}v;'JvN'-'tt .••'-""l'':•••' ^ '' . •••'' ••., i"" •' .• •'

the &iiibl^ r^a^^h thd^ applicants have made

f rej^esie^Hitatio^ impugned orders to «4ilch

^5: - ^oixep^ given and as such there is
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the provisions of section 20 of the Act

O.A.s having been filed within

liinitation, these cannot be barred unde/s of the

no cause

&f action had accrued In favour of the applicants against
J^espondent No»i, and that an Ulegal order passed

,v," contravenftion of the rules cannot confer a right
-S'x'j:c r'?! •• j-vJ c. fthe applicants to claim that the lUegailty be continued

their case. V/hether one of the inpugned orders is

illegal or not will be dealt with hereinafter, but the

mere fact that one of the impugned orders has been issued by
no.;:-sv v!''ojr:r'> ;.• ni .;;ns!5i?vc ~-s.-'-v

the WHA, who has since been made a respondent, this
to JV5'3Cj7sq i; •fe jf srfi

oojection raised as preliminary objection on behalf of the
iiZtx 7^.iji :r5rfJ" bP&'iCj' jss';5w0i,tr c:n i: nfv

original respondent has to be rejected.
vKV./' u:;.r .cos -tc.i;Vi:;:.:;"n v-p

12. The case of respondent Nq-^L^^Ministry of

Personnel, Public Grievances and Pensions, on merits.is
arir -v ;nv-.ensi •,!!:,• • '

that the O.M. dated 7.2.1986 as partly anended by O.M.
iy. .1; ".U;

datftd 17.4.1986 (Annexure-VIlij, never sanction^training
^jntsbnoqsa:,.. ivy-;/ ssw. i.)-"

9 •llowance to ;ttie faculty members directly recruited for

the faculty post^ in the iCFS. It may-bevstai'^d'-hto that the

amisndment vid 17«4«1986 does not relate to

^ '̂ the Bain issue before us as it deals only with the
, definition of total emoluments on the basis of which I

30 per cent increase was to be allow^ to faculty members

other than the p^manent faculty members of the training

institutions. It is also stated that the need to

grant training allowance by way of attracting serving

Governmeirt servants as deputationist f aculty members
••Iksvi^' >0 aS'bf^.^ • O'l.--^.-v/-i- vd osi'jo : • - ••

had arisen because Of the following facts s

^ - "i) Inmost of the training institutions,
.zoos s>rf:rthj^r?-has.vl?ee,niC;onstanit an^ consistent •

feedback from the participants that the
oi; .J^^tu^es.l^ pe'rmajn«nt-^f ac,ulty

• sectioa officcr - 'are. theoretical and academic' and that •
er ..';55-;,,^e,.i^c/t3ares; .sjhould: .be^ymade more

, / T:)d^^ practical for the participants who are
serving Govt. Servants.



,.,i

s:.

- 10 -

Tt.ix-.: 'Such"Government Servants are .

. ,.pract|.sing administrators-not'
specifically recruited $s trainers
ar^ are not willing t̂o c <*116 ^over to
Training Institutions as faculty
members on deputations 1

li) In order to impart this practical
orientation it is necessary to get

, . , K. . TV i -:f ^julty Jifembiers .oh^ deputation wAio'5. •••,'3j>g"servj_Qg Go^- Servants.and can
. , ^ br ing; their prac tical? idiom to their

• - ".•• : lectures.' - . .

J::i.t

Iv) ; V, It is^atheref orfei necessary to
attract them by offering them over

cand aJOpve the norm^ v^^deputation
terms, a special incentive by way of

n V1 tr#iOl«?9 iallowancei; SQch :;faculty
members have been recruited specif icai.)

.for the;jPfegofitrainiug ?and^tney are
'fully aware of this fact while joining

, rthe,,,Institute51 sv

Lfically
f A •> 4 J aih 4. X MM W A«r

"scr vr;ir:^;> For.3S6v:eral ^offic^s-Ssbo have
been go1no as faculty to their own

:cad3E€firE«Ii5ijt5g^r?ifistiMu'̂ f<3fis^ave been '
special pay even though these

!o -29 js"! lassiion sd-f '^etei -^de^iaKfi^jLOn pfcfet^
of incentive.

vi) This would not be ,t^e case for
iff-'OaxsH xo v":v-p«rmaififerTfc?'fWuI1^-'nknb^'^i^^

faculty members have been, recruitec|
sdJ- jcBc$-t:>s.o ..^Si3^C{t^^^a^ly•«fbi^ ti^^cif'of^-training

and they are fully aware of this fact

Z.:- '•:•

• tn-T rvl

r-^: .r th^fef^ie^ ^rfy "In case of
deputationlists that It was considered

.5, , : b- allowance
in order to attract the best talent

normal scope of vocation^"
"I ?•-» ,->! -rtfvc - • •

The contention abo^ ylplatlpn of Artlcl^^^^^ 16 and 39(d)

that iK> evil has visited the ^plicants as a resiilt of

the guidelines issued by the. respondents No,1 •

u ;.ihstheireiurh'^^ea oft'behair^'tl^ l^w^idded

orespoodeirtsiNo.2 ahid 3^^-a preilmlt^^^-oSj^tilon has been
/r^^soriavralsed ttiat^>rfe^ehd§his' Ito^l2-lnia'3^^ inpleaded'

^ cadsr Of^aetid^agii^t' them^^^ time

" " " ^ îbafred.^ this prelifein«V' bbjkiU^^^ be sustained

-J.

-ft XV v?" ^; i V ,i; '' ;o' ^;

j<

'1
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; V ts the ttlsc . petit^ibre addl^ respondents No, 2 and
^ : 3, were^11 owed by,thd T^ In their reply It Is

; Institution under the Government of India consists of two
;,; i' -c Categories of: inembe^ regular members who are

speclhcally recruited fbj: faculty posts, and (2) members
jwho are depytatlortists^ fiom- other ^departments of the

•; (pPyernmentnof indla, am 1111 1,1.1986, the regular

j : . members of ithe faculty'%/ere drawing pay In the scale

t^ ;^sanctioned^for^Su|hCfacuity^posts, while deputatlonlsts
members were allowed de^ut It ion allowance at certain

ov ^ jpates In-eddfitlofi to tKelr grade pay In their
v-'it/ zl::-:\S or;. Vy •>:). t -ea 'd>.cog . .

sv£^rP^ '̂?^ <j^§i^tment&f(aj£'?tfc^tr^ay was fixed In the pay

post under the normal rates of
. •hiiii v x-V

pay fixation. It Is further stated that according to

. ;tt^ ^ldeXli»

dated 17.4.1986» the '

meiribers ,of the faculty

.thejjf^^.C!|€^jarjv:5af^^^ ,of.,their"
Mi) J j •••• y c-^*em(^ijments» ::i:^ O.M.s) in their

y paiSe^ c tent:-and subject to other
•Principal Branch. V 4;.

• j- -•»*- f >;>

conditions as laid down therein. As for the permanent

(i.e., regular) inkobers of the faculty, these guidelines

envisaged formulation of suitable proposals for
^^ancement Of Ijielr pay/special pay on slmll^ lln&s
byv the respect lye dipartbe nts • It Is eiqph asIsed th;^

in p^a 4 of the san^lji^a^iUtteri ol^ i^uly^^^ , it was

mad^,cle^ tb^ "^esecoi^ders. were.sub^eo^^^

the^Gover r^ot from

t^e to t^e^on.the subjfpt^. also stated that

the ^uldeHnes Usiie^ earlier were specifically revised

by the Department bf personnel & Training vide their O.M,

>o

•/ cij-' V
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dated 31.3.1987 takif^, into, account the

of the Fourth Pay CownIssIon pay scales, and these

revised "guidelines were, eff ective from 1.1.1986 and

were to be followed by all Ministries/Departnients of

CSovernment of India. It is in accordance with the
-.Y-v •. .-v ;

revised guidelines that the impugned orders dated

28.4.1987 were issu^ by the Ministry of Home Affairs;.
ac," vg.ti jc - a:;"' i -' ••

14, To take up the contention vfiieh has been raised

by respondent No.i as a preliminary objection that an ^

illegal order passed in contravention of the rules cannot

confer a right on the applicants to.claim that ths
itDw/a-isni noi Li odj, \b} .i -x:o

illegality will continue .in their case., it may be stated
&di lot bij;jjr;n ;> p-;.ed s&d a^gwoIxb oninirv:^^ saj- as

that in the O.M. dated 7,2.1986 addressed to all
di# .to BZBO nwt.S'd e^

Ministries/Departments of the Government of India, the
seso •^vsti v'v nuyZBi "

Ministry of Personn^, PuWic Grievances^and Pensions

. ,.R?op9sals ffor enhancement of
the pay/spec ial pay of permanent...faculty oembers of

training institutions on similar lines should be wteked A
,? TiC- C vCVi! .TiifiJ OXvi'l Of;.Fj- I '.I'JO -ii'lUC

S ri,r t','; xii ,1%.

---. X.- »-» ;r " T> •-. -

out by the Department coreerned. It is on this basis that
£>n.r. r?£ .:Aii:-rOvv ';v: -i i;v;X ^XX sv;;'-'

the contention of respondent No.l seems to be that the

Ministries and Departments were probably not autJiorised
to issue any orders about training allowance to the

institutions. While it

is true that in the aforesaid O.M. specific directionsir;0;",c:j vs-c "'Sc.2 .pSD.o.;' ? r t:-ur J'p • e.c:i:^-x- Da::p-• '

. respect of faculty members who join training

were

...d. »5axd

same had been endorsed to, the Training Division of the

>'. ••'y •ri .' ' >; Zlj • 'vZ-iS 'I ••• ':j 1 Tst.
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Department of personnel 8. Training with reference to

their O.M. o^ 7.2.1986^2^he Department of Personnel &
Tralnlhg does not appear to have raised any objection.

Further, the' sanction letter issued by the WHA on 1.7,1986

states that this was being Issued as per the decision of

the President, In this view of the matter. It is not

possibie to' hold that the order dated 1.7.19 86 issued

by th4 WHA was illegali at best It may be considered as

^ ' 15, One of the main grounds of attack taken by the

applicants Is the plea of discrlmlnation and violation

" of Articles 14, i6 and 39 (dj ^ the Constitution Inasmuch

as the training allowance has been continued for the
t r-.- r Vn:.;- v:;;. ^ :

' deputatlohlsts while It has been withdrawn In case of the
ri r

J .1. r

permanent faculty members. They have also cited the case

' of feiecdminunicH Centre Scientific Officers

'(ClaSJS I)' Association &"Ors. vs. Union of India &Ors,

v^hiih their iordships of the
# the direct recruits and

, the transferred F leld Off leers Groip •A* working inuthe

' Telecommunication Research Centre discharge the same

q^aliflcaftlons for reprultment

' prescribed In the case of both classes see the saane, and

' they were in the same pay scales at the comparable levels/

grades. It was not justified to deny special pay to one and

' pay It to orte. It.ils axiomatic that ^e doctrine of .
Section ^ .JC- -'.-r nx ::i : • '

"eqWlity^ bef'ore 1^^^ and-equal protection .of law as .

f ® ; 3 V ' ^ er^hi^ried in Article 14 6f the Co^^ Is applicable

~ bnly'%b those siiniiarly placed and that there

" ^ can be no equality betwei^^ unequais. Applicants have
^ hot'State|d that all referred to In the cited

I ' • • • ' •

case are jequal In the cases before us. There Is no

-- •vi 5
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s'* i Sj!
mHerial on record to show that the qualifications

':10 i'. •;
iscr

It
--•••• :'V: J

prescribed for the deputationlsts for their recruitment

to their parent cadre and the qualifications prescribed for

' recru^ permanent faculty members are identical

' or equal. Siroilerlyf no parity in their pay scales iat

various levels or grades depending on the posts held by the

'^ various applicants has been established or even shown*

' ' It can also not be said that the Recruitment Rules

applicable to the two categories of staff were the same.
v&i V. ; parameters of the incentive scheme as annunciated

In the guidelines issued by the Ministry of Personnel,

Public Grievances and Pensions clearly highlight the : . -

differences/and the diiference^In the basic concept.
i-.' wit n-iv!- T:.}£ is i'tod-j ii

* " ' Thus the plea of discrimination cannot be upheld.
toods siC-a- s:;ne-VE;& C; x tjH

rJ, j .id i A,iCiontent-ion ha^-bee ncrafts^Kbyfiaieapplicants

TO ¥th^tc#^ithdrawal;yQ£ Htraii^i^gtatlowancjeeamoiisfAs to change

n- tt jlck i^he coMitioosriofryJservice.v ^Obviously; rules in

G o ts» fthfir slrnjcoduc^iopoof <payfflem^^ allowance

Mon:' e;;;u/xa;/:-exls '̂ds'none;; Ha®;^ee.rrii^f«3^^ toain the |̂a.eadings of ^
;D o l iK i lithe^ipairties nor: any ssycfefiutes have beeW produced before

The "issuedi Jbyi tHs^StralHifig^Ol^ision of "the

ftepiartme?!t?-.©f;::i^r!»o?nf^^sS:S£aini'#'-c£e^^jel?y^v.show that these

, A...--,v tJt- :g-u;ideMne^ issiiedr the- .klntstr-ie.s/t>«partihents ,

y V • Kg? , iG rOf the: GOve^hmefjt Of; The«^

'jdT fc«: 5 ,- ^>#iimi:nistrativie (ito :rtatiflM ^and cannot be deemed to have

'.irfiD^-.^jpeatedF.-^ny-iyestedyiXight ciw^tavoua: •^fi-'the-oapplicants. ,

-d jo--; •^•,.KoCeMex#:the:':^ordars7^^sued'lby.lthe ?Min^^ry of Home Affairs

on 1.7.1986 cleaiflya?state in p'ar^a t4s th^et^^^ that these

are subject to other general or specific orders issued

by the Government from time to time on the subject.
yf'ij'i -/ySm''''!: ••y,-y'":--'-i-'-'O y. a'-,, .f ";3 • j-if;.':: s '.r^ivX'.' . ••

Social, political and.economic environment in the country

keeps on changing and in such a dynat^ic situation policies
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of the Government cannot remain static. It is irtierent
in such a situation that policies undergo change from
time to time depending on the requirements of the

situation b^h from macro and micro poirrts of view.
It cannot, therefore, be said that the Ministry of

.Personnel, Public Grievances and Pensions did not have

the inherent right to revise the guidelines. The reasons
for revision are specifically mentioned in the itipugned

O.M. dated 31.3.1987, eg., introduction of new scales of

pay pursuant to the recommendations of the Fourth Pay
r; .-•

Comisslon and the various references received from

^ Ministries/Departments. For making revision in the
guidelines orvin oth^.^ol^c.y-^ in such a situation

, .•:^v .-^^5 o.u.id sdT r.: 1 ri 5 -sfi-r riib
it is not warranted that all concerned with the matter should

ne consulted in advance before bringing about the changes

..in the poiicy lor the: guidelines^. ^Even >£f the training

d; j e?aliQ'(«ance,.wer€5to^be CiorB idered as s^art <if contitlons of

i - i seryiiiev wltich,lnlom^?cp;tinioniit Is noty ^en then the

3.;rS1r:^ove4nme«t;'vWas Tocnp^nt^otar^'ef fefet ^ths '̂̂ ch^-nge in pol icy/
"A -y'

^yAo 5? T-i: •^i®Jidgllfies.r iAil®rt^ltu?teibRal:^ Ber^h ^f ^e Supreme Court
/// ' - • • •

the/rC ase; -o^ iio?shalnp:Jial-Ta ndjon :v^.^:Uriiort "of India & Or s.
. ^'/j ' \ . . .. •-
;;2^:(A2S :l96TrSCiiJr8^ held ;th«t "^TeMs «if sej^ice can be

\ j.i- *

; V - •'

'•"nl:lateraiY.jby';th:e:'=Governinieilt«^;i«ftdPthat there'

tested ddotr^tu^l iii^t Sdvernment servant^

V ^-i tdjlt waft: f urtiier: held that?::^ttae'leg^l pos a ;Government

97=: • ;/ ;: is«:;yanti is^ more one ;<5fiistatus ?thart or^^ "The
ilitl'S GOr^..-

status tiie^i«tt^chrae^n^ t^oi^i legal relationship

-iasri : qfijci^hts tattd diitiesi ^liipiOsfid A:i)y -Hiie public law and not by

•ssaitisi Qfwe?jni^^re«meciti? by the^^tart?ie^s.?»: •;, i r:
jtrativ". ^ .

. SXi, ii'.' .
l^. Another ground of attack is that an executive

order cannot be made effective retrospectively. This

contention of tiie applicants has to be upheld as it is
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well settled that v^ile aJ.egislation can be enacted to

have retrospective efifect, an administrative order Can be

effective only frtp, thei date of issue.

^ I. V ^8? / Th^ applicartts Kave inqpugried two orders — (1) the

O.M. dated 31,3,1987; by Whilehrfevised<^ui(^^ were

issued by the Ministry of Personnel, Public Grievances

and Pensions, and (2) the orders issyed by the IVHA on

;\28.4.1987, which directly concerned the applicants herein.

It is, therefore, not necessary to even partly quash the

reyisiB^ guidelines issued by, the Rthtstry of personnel.

Grievances and Pensions;• it wbuld^ suffice to strike

down the following words In para 5 of the orders dated

28.4,1987 (Annexure-VI)

"These orders will take effect from I•1^86"
• an: L- Tu t. ..-r '

19. in the light of the foregoing discussion^all these
applications are disposed of With the direction.that the

words "These orders will take effect from 1,1 .se* in para

5 of the Ministry of Home Affairs letter No. F.No.27012/®^
5/86-FP.I dated 28th /^r11, 1987 {c<^y annexed at

Ahe^re-VI) are struck down as illegal. Consequently
the applicants shall be entitled to the training allowance

sanctioned to them vide Ministry of Home Affairs letter

^to.2^)12/42/8^FP.I dated ist July, 1986 (copy annexed
at Ahnexurei-II I) read with off ice order No,3/6/86-ICFS

dated 30th April, 1986 (copy annexed at Annexure-IV), issued

by th6 Institute of Criminology &Forensic Science, w,e,f,

1*1,198|^ till 27,4.1987, iie., the date imm^iately

preceding the date on vi^ich the revised orders were

issued by the jslnUtry of Home Affairs. The other reliefs

<1^
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prayed for by the ^plicants are disallowed. In the
facts.and circumstances of the:case we l^ave the parties

;;to bear their own costs. . ^ •

Acopy ctf this order may be placed on the file^
of e^h ' of these C.A. s.' " ' " '

( S.' SREEBHi^^ '̂ NAIR )
- AIRMAN (J)

Ci -.v

_•< r» ^

\ (

?̂fv = =V »:: •; .• ®A r- ,>/

'•f
r, <

Vi'-il--
VViHt

'.Fi-Vet

; ..-v '1 T> • . r •-•'•*• ^'•

.... • ;! >. •;. /

V- •.

* -6 «•- \ -I'wi \ •

•/ i':.- •• i:

%\}


