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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL PRINCIPAL BENCH

... NBW DELHI

Baté of decision: 13.9.90

O.A. 1807 of 1988 ’

Rohini Chand Bali  Applicant

Mr. B.B.Srivastava Counsel for the applicant.

VERSUS

Delhi Administration

& another Respordents
Mr. J.S.Bali Counsel for the Respordents.
CQRAM:
‘THE HON'BLE MR.KAUSHAL KUMAR VICE CHAIRMAN

THE HON*BLE MR.J.NARASIMHA MURTHY JUDICIAL MEMBER

1, Whether Reporters of Local papers may be “/ 2-
allowed to see the judgment? Y /

2. To be referred to the Reporter or not? )Q‘/)

3. Whether their Lordships wish to see the Yo

fair copy of the Judgment ?

4. To be circulated to all Benches of the N
Tribunal ?

/VX\V;%; | \,///{ ’///ﬁuzi; 9 S

(J. Narasimha Murthy) ‘(Kaushal Kumar)
Judl.Member . _Vice Chairman
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IN THE CENTRAL ADMINISTEATIVE TRIBUNAL S8BRPRINCIPAL BENCH
MEw DELHI '

Date of decision: 13.3,90

0.4,1807 of 1888

Rohini Chand Bali © Applicent

Mr. B.B.Srivastava Counsel for the applicant.
VERSUS 1

Delhi Administration & another Respondents

Mr. J.9.8ali . Counsel far the respondents.
CoRaMe .

THE HONTBLZ MR KAUSHAL KUMAR VICE CHAIRMAN

THE HON'SLE MR, J.NARASIMHA MURTIHY JUDICIAL MEMBER

KAUSHAL KUMAR, YVICE CHAIRMAN

In this Application filad under Section 15 of the
Administrative Tribunals Aict,1985, the grisvance of the applicant is
that although he had rendered more than 30 yearse of service as a Patwari

and Kanurngo, D8 had been denied pensionary benefits,

2. ' The facts of the case may be briefly noticed below. The
applicant was appginted as 2 Fatwari and Kanungo in the pre=partition days
in the areas now fallirg in Pakistan. 0On the partition of the country, the
applicant migratsd to India_and was appointed by the Delhi Administration
as a displacsd pgrsbn as a batuari in MNovember,1949, It is a common case

of the parties that the appointment of the applicant wes on temporary basis.

The learned counsel for the applicant at the time of arguments has urged that

|8 '

the applicant “@mhﬂeuf{:ﬁ bt thB/" lioaat was EH"T

probation and hc should be desemed to have bezn confirmed after expizy af the

. —
S s

probation pericd. However, no documentary or sther evidence has

been produced to show that the applicant had been appointad an probation
and, therefors, there cen be no presumption'thét he is deemed tc havs been
confirmed after expiry of the prabation period, The applicant throughouf
his carrier faced saveral disciplinary proceedings resulting in suspension,
removal from service ete. which he challenged in varisus courts. W& have

! o ek St ame b, PR I L T _ ,
before us the judgmznt of the Delhi High Caourt in Civil urit M. 163/74 dated
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5.,8.90 filed by the applicant. A copy of the judgment has been filad

as an fAnnexure to the Application. The openinn paraqraphs of the Delhi

Co o e
High Court judgment give a comprehensive outline of the service E&QEéfjaf

af the applicanit and we nesd not repeat the same hsre. It was held by
the Delhi High Court that the applicant continued on a temporary hasis
throughout his service, A few relevant extracts from ths Delbi High

Court judement are reproduced belows—

it is the common case of the parties that the
| . appointment of the pstitigner was on tempsrary
; ' o Ty basis and continued as such,”

i ¢ RE HBERNE WX

Again in a subsequent paragraph the High Court GbSarUEG(aS follows:

; "vr  H.R Bhutani, the iearned counsel faor the

4 petitioner admits that the petitionsr is a temporary:
FPatwari, The affidavit in opposition to the writ
petition also admits that the petiticner was
emplayed on November 20,1945 as a temporary hand
and that the case of the petitioner was considered
for eanfirmation against the post of Patwari in
the ysar 1867 keepino in view his position in the
seniority 1list when first confirmaticn order of
Patwari was issuzsd, but the question of confirmation
of the pastitioner did npt arise as hsz stood
dismissed from service; at that time. Scocording to
affidavit, the confirmation in the cadre of Fatwari
was -later & effected orn two cccasions i.,e., September
14,1976 and May 18, 1978, when the petitioner was not in

3 .GBavernmant service having been prematurely rstired
from service, It is th¥s the common czse that the
petitisner was only a temporary hand,

AT another place the High Court abserved as follouws: ‘

"In view of the law lzic down by the Supreme Court,
the petitioner who was a temporary Patwari could not
. be retired by invoking the power under F.R,55{j)..."

®aw

The operative part of the Delhi High Court judgment reads as follows:e

"in the result, the writ petition succesds, The
impugned order of compulsorily retiremant dated June
9,1975 is guashed. The petitioner will be deemed to

‘ have bean retired from service wish effect fram

% Octobaer 31,1975 according ta tha then existing Rules,
! The petitioner is also granted a declaration thst he
is entitled to full pav and allowances for ths pariod
from July 25,1962 to September 12,1973. The
raspandents are directed ts make the paymsnt within
six months from today. The petitioner shall slso have

I////tx//ll UJ/) costs in this Court., Counsel’s fae Pig 250, me

3 A We are satisfied from a perusal of the reecprds and
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observations of thes Delhi High Court that the petitioner continued ta be

temporary till he retired on attaining the age of supporannustion. The

learned counsel for the respandents have filed a copy of the relsvant rule

regarding grant of pensign as Annexure-R,2 with the counter reply. The

said ruls is axtracted bealpuw:

"(2)Grant of pensignary benefits to bemporary

Government ssrvants retiring on supsrannuation/
invalidation on completion of tuenty years {now

ten vears} segrvice.--In temms of Rule 2 of the
C.2.9.{Fension} Rules, 1972 a Government szovent including
civilian Government servant in the Defence Services
appointed substantively to a civil service of pmsi in

a2 pensionabls establishment is eligible for the grant

of pension and death-cum~retirement gratuity.
Goverrment servant who at the time of retiremsnt from
service does not hold a lien on a permanent pornsionablie
post is not eligihle for pension and death-cume
retirement gratuity but is eligibls for terminal gratuity
under sub-rule(i) of Rule 10 or Sub-rule (1) of Rule 17
of the C.C,5.(T.S,)Rules,1865. The gusstion of grant

ot pensisn to Government servants who retire after lang
years of ssrvice wibthout being confirmed in anv post has
bgen under the consideration of ths Goverhment. It has
been decided that z Government servant who in his
tetirement from service on attaining the age of
superannuation or on his beirg declizred to be permanently
incapacitated for further Government service by tha
approprizte medical autherity after he has rendered
temporary service of not lsss than twenty ysars {now

ten years)shall be brought within the purview of C.G,5.
(Pension) Rules,1972 arnd the condition of holding a
psnsionzble post in a substantive capacity shall be
dispensed with in his case. Conseguently, such a
Government servant will be eligible for the grant of
suparannuation s invalid pension, death-cun—retiremsnt
gratuicy. and family pension in accordance with the
provisions of the aforsssaid rules.®

From the above it is clear that the applitant did not have eny lsgal
right to claim pensicn having been retired as a temporary Government
employee. The learnesd counssl for the applicant has urged that the

applicant should be deeme:! to have bsen confirmdd in servise. Although

a DPC Meeting was held on 17.2.88 the sams did not find the applicant

o

suitable for confirmation on the ground that his conduct had not been
satisfactory. The learned counsel contended thet kK although the
meeting of the DPC is purported to have besen held gn 17.2.68, the minutes

were signed by the membsrs on subsequent dates which were also at variance.

in th
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authentic or genuine. -We do not find any merit in this

contention of the learned counsel for the applicant. After -

;the meeting of t he DPC had been held on a particular day, the

minutes thereof could have .been signed subsequently by  the

members on different dates by drculation of the Minutes.

-We also do not find force in the c:ntention%ade by the

learned munsel fort he g plicant that the applicant should
be deemed tb have been confirmed since in the relevant rules
for considering chFirmaﬁ%on of a retired emﬁloyee there is
no'provisioné Forinﬁ@w*¢*fﬁﬂhe service record.’ We fail to
understand_és'ta why conveming of a bPC4is at a 1 envisaged if
the service recora isbdt to.be exam;ned and consl dered by the

Members of the DPC.

4, ‘ It is not disputed that the applicant had served

as a Patuwaril and Kanungo in Pakistan 4nd came to India as a

" displaced person. The applicant has-filed a certificate which

is placed at page 38 of the Paperbook. The said certificate

~—

reads as follous:-

"This is to certify.that Shri Rohni Chand s/o
Raizada Hari Chand Bali of Sherewan District
Hazara belongs toc a very respectable family.

He was a permanent patwari of Hazara District
and was very helpful to the administration. His
"character ¥or anduct was very good, I knou him
and his family for the last 30 years.
sd/- Gur Charan Dass
Retired District & Sessions Judg
Hazara District, NWFP.

Seal. . Additional Industrial Tribunal {Delh
27.2.54

It is d= an admitted %act that the service records of the
applicant .could not be chtained from Pakistan athough the
respondents did make efforts for securing the game, The
learned counsel Shri Bali states that efforts were made by
Delhi»ﬂdministration to obtain the records from Pakistan

but the respondents did not succéed in their efforts.

5. The applicant has rendered long years of service,
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about 27 years in Delhi Administration and nearly 6/7 years
in Pakistan and he has bean deprived of pendonary benefits

in his old age. The learned counsel for the respondents

(s}

ntation to the

[43]

(]

states that if the aplicant mekes a repres
concerned authority regarding payment of gratulty etc. the

same Wi 11 be ons dered on merits,

e. hile it ie clear that under the Rulas the gplicant

not entitled to any pension unless he issw confirmed in

9]

i
service, but the fact remains that when the DPC met in

s February 1900 the confidential reports of the applicaﬁt for th
preceding 5 years were not available because he remained
dismissed or under suspension or had been compulsorily retired
%ﬂi‘lke present case calls for a humanitarian approach and
in the circumstances we direct the respondents to hold a

review DOFC within three months from the date of rec

qy}

ipt of
the judgment, for mnsidering afresh the case of confirmation
of the applicant keeping in vieuw that hiﬁpast record from

Pakistan could not be procured and that he had rendered

r ) -
: nearly 34 years of service. Je need not add that if the
review DPC fipnds the.applicant anitable for confiirmation and

he is mnfirmed from the date pricr to hisg retirement, he

will be entitled to pensionary benefits.

7. The 0.4. stands disposed of with the above

direction., There shall be no order as to costs,.
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. . , Fo
(J.Narasimha Furthy, (Kaushal Kumar)
- Judl .Member . Vice Chairman




