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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

L, NEW DELHI . 7
. <
‘ g
0.A. No. 1798/88 199
- T.A. No.
DATE OF DECISION_01.02.1991,
Shri Kernail Singh : Petitioner _
Shri G.D. Bhandari . Advocate for the Petitioner(s)
_ Versus _
0.1, through the Secretary, Respondent

UsOoa , . s -
%in, Qf Home Attilgsg DEptte. Of Internal Security(Rehabilitation
dEViS4on) {fgw belhi & Another Advocate for the Respondent(s)

P S e

CORAM

The Hon’ble Mr. P.K. KARTHA, VICE CHAIRMAN(J)
The Hon’ble Mr. D.K. CHAKSAVORTY , ADMINISTRATIVE MEMBER

1. Whether Reporters of local papers may be allowed to see the Judgement ? y/m
2. " To be referred to.the Reporter or not ? ‘j,{/,

3.  Whether their Lprdships wish to see the fair copy of the Judgement ? ’iW

4. Whether it needs to be circulated to other Benches of the Tribunal ?

JUDGMENT

(of the Bench delivered by Hon'ble Mr, P.K. Kartha,
Vice Chairman(J)) .

The applicant has had a chequered career in Government
. ' where he. has sérved forabout 25 years but was declared only
| quasi-permanent and not permanent and thereby, hé has been
deprived of pension'a'ry benefits, He is presently aged 74 years,
2. fhe appiicant has served in the Indian Army for .a |

period of about 5 years from 12.,11.194L tr.17.7.1947. There
. ) ‘\V‘th .
has been a break in service from 17.02,19. 1o 8,2,194% which

has been condoned by the Government for th{E urpose. of
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courtting three years service for guasi-permanancy. From
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92,1949 to 28,2,1968 for a perioa of about 19 years,

he has worked in.vaiious capacities in the then office

of the Custodian-of Evacuee Property, later known as

office of the Regiohal Settlement Commissioner under

the Ministry of Rehabilitation. 'From 9.3.1968 to

3147.1978, he wofked in the Oil and Natural Gas

Commissionv(hereinafter referred to as 'Ohﬁd) and

retired from there on attaining the age of superannuation

of 58 years,

3. The Govérnment declared the office in which

the applican£ was working as surplus in 196768 and it

was also'ﬁounﬁhpo It was in view of this that he

sought employment in the ONGG as Security~cum~Fire

Officer, The applicant states that the other employees

of his erstwhile office so wounﬁbp were accommodated

. in other Governmenf depaitments and they were eventually
dec lared pefmanent and were given_pgnsionafy benefits,

As he go; employment in ONGG, which is a statutory
organisatién UnQer the Govt, of Ihdia,he could not be
confirmed in any post in Govt., He was not given any

_pensionary or retirement bénefits whatsoever except that

Aafter a period of about 13 years, he was paid a total sum
of only Bs.35,108,12 by way of terminal gratuity without any
interest thereon, He has made numerous représentations fo
the grant of pensionary benefits buf they-were of . no avail,
4, | The Government have issued'instructions in
September, 1972 to £hé effect that a permanent.Government

servant who has been appointed in a Public Sector
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Undertaking on fhe.basis of his application shall, on
his permaneﬁt absorptioa in suéh Public Seﬁtor_
UndertakingnbéAentitled to the same retirement
beﬁefits in respéct ofhi; pasi service under the
Government as are admissiblé to a permanent vaernment
servaﬁt_on deputation to the Public Sector Undértakings
on his permanent absorption therein‘(Vide extract'from
- Audit Bulletin September, i972 reprodubéd at Annexure A-10,

page 24 of the paper book). ’These instructions do not

belp the applicant as at the time 9% his absorption

in the ONGG, he had not been declered as a permanent
Government servapf. |

De On 36;1201980, the Govefnmept issuéd
instructions to the effect that a'G§vernment servant’
who has rendered témpdrary,service of notAless‘than

20 years shall be brought within the purview of CCS

QPehsion) Rules, 1972 and that the conditian of holding
..a pensionable pést in a subsiantive cépacity shall be

dispensed with in his case. These instructions also

do not help the applicant as they apply only to those

ff'Who were in service as on 30,12,1980(vide OM dated

30.12.1980 issued by the Department of Personnel
and AR at Annexure A=2l, pagé 41 of the paper hook),
'6. " The Government have again issued instructions

in 1987 to the effect that a temporary Government

servant who has rendered service of not less than 10 years

. Oe_/ '
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shall be ellglble for grant of superannuatlon/lnvalld
pension, retllenent gratuity and family pension

at the same scaleyas admissible to permanent

employees under’thé CCS(Pensién) Rﬁles, 19f2. These
instructions also do not help the apélicant as they
’apply only to téose who are/were in service on 1.,1,1986
(Vide dM daéed 1454,1987 at Aﬁnexure Ae22, bage 42 of thé

paper book),

T The applicant has prayed for granting him

- proportionate pension for the service rendered'by hiﬁ

in the Govermment, together with 18% interest thereon,
8. The main plea raised by the respondents in

that
their counter-affidavit is that of limitation. and[ﬁhe clainm
is not covered by rules in force,
9. We have carefully gone through the records
of the case and have heard the learned counsel of both

parties, This is é uniqué case in which an employee
who has rendered about 25hyears of.servic; with the
Government in various capacities has received only a
paltry sum:of k,5,108.12 as terminal grétgity. At the
very outset, we are not impregsed by the plea of
iimitation.faised by the respondentg in view,of the
decision of the Supreme Court in the Madras Port Trust

Vse Hymanshu International, 1979(;) SLR 757 in which the

Supreme Court observed as followss=-

"  ' It is high time that Government and
public authorities adopt the practice of not
relying upon technical pleas for the purpose

BR 2

Q‘/Z.of of defeatlng legitimate claims/citizens and

do what is fair and just to the citizens",
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10. Salary ang $llowances as well as pension

are payable to a public‘servant.@onth after month.
Right té receive salary or pension is a recurring
iighti That being so, the cause of action to

claim these amounts arises from month to month

(Vide CGeNe Locanathan Qs. Uniﬁn of-India, 1989( 9)

ATC 61 at 64)7 |

11, In fespect of a claim based on a recurring
right, guch as the right to pension, it is open to the
Tribunal to fix a date within a period of 3 years from
1.11,1982 from which the applicant could be paid the
ameunts aue‘to him, iﬂ view of tbe provisions of
Section 21(2)(a) of the Administrative Tribunals
Act, L985(yide P.L. Shéh Vs, Union of India and Another,
AIR 1989 sG 985). |
124 As to the werits of the claim put forward by
the applicant, it will be noticed that this is not a
.case iﬁ thch the appiigaht hes opted for & Contributory
Providént Fund Scheme as distingui§hed £70m pension.,
13. In the well-known case offb.s.-Nakara Vse
Union of India, AIR ;983 sSC 130, the*Suprgme Court ha§
observed that "the antiquated notidh‘of pension being
a bounty, @ gratuitous payment depending uponAthe
sweet will or grace of the employer not cla;ﬁable as a
right and, therefore, no . iight to pension can be

enforced through Court has been swept under’the carpet

O —
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\e
by the decision of the Canstitution Bench in Deoki '
Nandan Prasad Vs, étate of Bihar, AIR 1971 sG 1409
wherein it was held .that bension is a riéht.and the
payment of it does not depend upon the discretion
- of the Government but is gdverbed by the rules and
a Gavernment sexrvant comingAwithin those rules is
entitled to claim pension,
14, | Summiné-up the true‘sbopé»of peésion, the
. L

Supreme Court observed in Nakara's case that “pension
ié not only compensation for loyal service rendered
in the past bpt pension also has a-bréader significance,
in~tha£ it is a ﬁeasupe»of socio=economic justice which
inheres economic secufity in the fall of life when
physiﬁal and mental prowess is ebéing'corresponéing to
aging process and, therefore, one is required to fall
‘back on saviﬁgs. ,bne.such saQing in kind is when ydu
gave your best in the hey day of'life to your employer
in the days of invalidity, economic éecuriﬁr by way of
’periodiﬁal payment is assured, The term has been
,judicialiy defined as a stated allowance or stipend made
in conside:ation‘of past service of a surrender of rights
or emoluments to one rétired.from service. Thus the
pensign payable to a Government employee is earned by
rendering long'and efficient Qervice and therefore cah
pe said to be a deferred portion of the compensation for

the service rendered., 1In one sentence one can say that

the most practicel raiscon d'etre for pension is the
_ . ‘
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inability to provide for oneself due to old age. One may live

and avoid unemployment but not senility and penury if there is

nothing to fall back upon"{vide page 29 of the judg

ment, page 138),
144, 1n Poonamal Vs, Union of India, 1985 SCC(ikS) 802, the
Supreme Gourt has held that all widows and dependants of deceased
Governmenf‘servants would be entitled @o the benefits of family
pension scheme after it had become non-contributory since 22,9,1977,
irfespective of whether they had or had not agreed to make fhe
necessary contribution envisaged in the 1964 libemlisation scheme,
The Court considered it as én extremely humane problem and relied
upon its. decisions in Nakara's.case and Deoki Nandan Prasadts case,
15, In Smt, Bhagwanti Vs. Union of India & Others, JT

1989(3) sC 545 at 548, the Supremé Court referred to the

aforesaid observations and held that the Governmen; shall

extend the benefit of family pension to the spouses of Government
servants who had got married to them after their retirement

- and the children born after their fetirement, though the

rules in force excluded them from the definition of *family!

in the CCS {(Pension) Rules, 1972,

16, The Supreme Court further obser&gd that "the

avowed purpose of the Pension Rules is to provide a sustenence

in old age¥,

17 | Ih the instant case, the applicant has been denied
pensionary benefits on the ground that he has not held @
substantive post in the Government though he was declared
quasi-permanent, Why the Government did not consider the case

of the applicant for confirmation is not cleaxr from the records

before us, The Supreme Court has observed in S.B, Patwardhan Vs.

O —
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State of Maharashtra, AIR 1977.SC 205 as follows:=

" Confirmation is one of the inglorious
uncertainties of government service depending
neither on efficiency of the incumbent nor

on the avseilebility of substantive vacancies.

A glaring instance widely Known in a part of
our country is of a distinguished member of
the Jjudiciary who was confirmed as a

District Judge years after he was confirmed

- as a Judgeof the High Court., It is on the
record of these writ petitions that officiating
Deputy Engineers were not confirmed even though
substantive vacancies were available in which
they could have been confirmed, It shows that
confirmetion does not have to conform to any
set rules and whether an employee should be
confirmed or not depends on the sweet will and
pleasure of the Government®,
(See 21so Shiv Kumar Sharme Vs, Haryana
State Electricity Board, AIR 1985 SC 1673)

18, - The Government have duly taken note of the
aforesaid observations and have modified the Rules

, rélating to confirmation, According to the revised
procedure for confirmafion which is effective from
1.4.1988, confirmation will be made only once in the
.service of an official wnich will be in the entry gzade,
Confirmation is delinked from the availability of
permaneni vacancy in the grade. Anlof%icer who has
succesgfully.compléted the probation may be considered
for confirmation. Since-all the persons wh§ domplete
prohation in the first appointmeﬁt will be declared as
permanent,_ﬁﬁe'distinction between permaneni and
temporary‘employees for grant of pension and other

. pensionary benefits.‘has cease to exist with effect
 from 1,4.1988(Vide OM Nb.lBOll/l/86-Estt.(D)-dated
28,3.1938 repwbduced in Swemy's Complete Maﬁual on

Establishment and Administration; for Central Government

Officer, Second Edition,pages 309 to 317)
O~
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19, Pension being in the nature of economic
security in the evening of life: of a Government
sexrvant, it wauld be inﬁqui{custo den? the applicant
pensionary benefits on the grouﬁd that‘during the
period of his 19 years of service in'thé
Réhabilitatioﬁ department, an order of confirming
him in a post was not issued., The applicant is
presently 74 years of age aha\the learned coﬁnsel
of the apélicant stéted'that the case of the applicant
is the first of its kind. The other colleagues who -
had worked w1th him in the Rehabilitation depalumnnt
are enjoying pensionary benefits. ‘In ‘the interesf of
 justice and equity, we are of the view that the
applicant should be given proportionate pension for
the period of service ren&ered by him %o thé Government,
by treating hi@ to.have been confirmed for the
purpose of pension, In the facts and circumstances
however , %&— ' '
of the case Ane do not consider it approprlate to
direct the respsndents to pay to the applicent arrears
fopension prior to the déte o% filing of the present

application, i.e., 19.9.1988.

20, We, therefore, order and direct ‘as follows:=
Y “Fne respondents &
(i) $&@t;2h81-e R a special case and not to be

quoted as a precedent,give pension to the applicant
for the period of service from 12.,11,1941 to 8.,3.,1968

during whiéh he has served in the Indian Army and the

- then Ministry of Rehabilitation which is now under the

X~
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Ministry of Home Affaivs, Department of Internal
Security»(Rehabilitation Division) excluding the
period from 17.2.1947 t0 8.2.1949. The applicant
should be deemed to have 5een confirmed before he
joined 0il and Natural Gas Commission for the
purpose.of pension,

(ii) Tﬁe respondents are directed to give
proportionate pension as in (1) above from 19.%
1683, The arrears fiom the said date should also
be paid to the applicant togethexr with Simple
interest at the rate of 10¥% per annum.

(iii) The applicant would be entitled to the
berefit of faﬁily pension and the respondents
sha;l take necessary action in this regard on the
receipt of an epplication duly filled in by him in
accordance with the rules,

(iv) The respondents shall comply with the above
directions within a-period of two months from the
datg of receipt of this oxder,

(ﬁ) We make it clear that this order will not
constitute as a precedent.

There will be no order as to cosise
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{D.K. GHAKRAVORTY) ' - (P.K. KARTHA)

ADMINISTRATIVE MEMBER VICE CHAIRMAN(J)




