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Union of India & Ors, oo Reaspondents,
Fbr the applicant: Shri M.R. Bhardwaj, Advocate.
For the rezponcents: shri M., Verma, Advocate,
CORAM:

Hon'ble Mr., B.C. Mathur, Vice-Chairman .
' JUDGMENT .

This is an applicaﬁion under Section 19 of the
.Administrative Tribunals Aci, 1985 filed by Shri Phool
Chand, Senior Computor, Central Water Commission, New
Delhi, against the impugned orders dated 1lst July, 1938
is;uéd by the Under Secretary (T.S.), C.W.C., transferring
ﬁhe applicant as Senior Computor, Middle Ganga Circle,

Varanasi (Annexure A-l).,

2,4 The briaef fécts of the case are that the

applicant was appointed as a Peon in the then Minis+ry

- of "Irrigation and Power on 7.3.1961. He passed

Matriculation - Xamination dAuring his,sefvice &S Daon
.and after\acquiping nacessary qualification, comneted
in an open compééitive examination for the direct
recrulitment to the post of Junior Computor. He was
appointed Junior COmpuﬁor, as a diréct recruit, on
12.1.1973. The post of Junior Computor, which is a
group ‘C' noﬂ—gazetted ~ost, is filled 100 per cent by
direct reéruitmsnt and there is no provision for
-promotioh Eo that pdst: Thevappiicant was promoted

on ad-hoc basis as a Senior Computor on 26.3£1982.
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Accﬁrding to the transfer policy (Annexure A=6),
employees of groups 'C' and 'D' are not ordinarily to be
transferred from one station tolénother except tO meet
inevitable contingenci es like transfer on promotion

or on administrative reasons. ' When such 3 transfer
becomes inescapable, persons with long=st continuous
stay at the place of their currentvposting, should

generally be transferred to £ill a vacancy elsewhere,

As the applicant joined the post of Junior Computor in

1973, his date of continuous stay at Delhi £for purposes

of promotion policy should be counted from that date
and not from 1961, wﬁen he was initiéily aprointed as a
peon. FPersons who have been holding the post of Senior
Computor and have the longest stay at Delhi in that .
poét' have to Be transferred first to stations outside
Delhi. While issuing the transfer oriers on 29.6.1987
(Annexure A-8), it is clearly said that "takin~ into
consideration the exigéncies of work at Circle officas,
transfer/postings in the grade of Senior Computors and
Junior Computors havinq>lpngest stay at D-=lhi.....are
hereby ordered..." But the impudned orders at Annexure
A=l do not spell out whethervthe applicant has the longest
stay at Delhi in the post of Junior/seniof commutor.,
The case of the applicant is that the-r espondents have
wrongfully taken into consideration the period of
service rendered by him in the post of Peon from
7.8.1961 in computing the continuous stay at Delhi

and, therefora, his transfer is'viélative of the
transfer policy. The learnea counsel for the

applicant cited the case of Smt. A.K. KRanna Vs.

Union of India & Ors. - OA No. 1334/87 decidad by the

Principal Bench, New Delhi on 2.11.1987. In that case,
the learned counsel for the responcents had accepted
that the applicant shri.phool Chand was posted at

Delhi since 7.8.1961 and had, in fact, longer stay at
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Delhi than Smt. A.K. Khanna, applicant in that case.

He, however, contended that Shri Phool Chand has been
workinag as Senior Compufor on adhoc basis since 26 .3 .1982

only. ' The court had held that if a person has been

- working as a Senior Computor for more than five years

on an ad hoc basis that is no reason that he is immune
from transfer., AS such the transfer of the applicant
Smt. Khanna was in violation of the transfer policy.

The application of Smt, Khanna was allowed.

.3. The respondents in their reply have

'étated'that the applicant has been holding a transierable
post and that transfer is'an iqcident of seryice

and is liable to be transferred anywhere in India

to & similar post “ih the same cadre. The transfer
‘of the applicant order=d on 1.7.19838 is in public
interest 3na should not be que=tioned by the court.
sﬁri M.L. Verma, _ Advocate for the respondents statéé‘
that ho mala fide has béen alleged against the

respondents in this transfer and the Tribunal in the

_ case of Nirmalendu Bardhan Vs. GaM,, N.E, Frontier Railway

and others -~ 1986(2) SLJ (CAT) 108, has. held that

courts should not interfere in transfers where there is
no malafide, A similar view has b==n taken in

A ‘ , .

the decision of the Calcutta Bench - of the Tribunal

in B,B., Dey VS, Union of India - 1986(2) SLR 289,

He s2id that this judgment also lays down that
departmentai orders are advisory and not mandatory.
That guidelines are not mandatory is also held by

the Supreme Court in the case of B, Vardha- Rao Vs,

State of Karnataka & Ors. - AIR 1986 SC 1955.

This view has also been taken in the case of

Imam Ali Vs. Union of India & Ors. - ATR 19838(1) CAT 614 .
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shri Verma cited the case of Krishna Dev Dutt Vs,

Union of India - (1987) 2 ATC 574 wherein the Calcutta

Bench of the Tribunal has held that departmental
gi:idelines cannot be made basis for seeking immunity
from transfer. He also relied on the judgment of

" the Fatna Bench of the Tribunal in the case of

Rajeswar Pfasad Singh Vs. UOI = (1937) 2 ATC 368
wherein it has been held that transfer on administrative

grounds 1is not supj=ct to judicial review,

4, A statement wWa s filed by Shri Verma showing
the dz=tails of Senior Computors working at Delhi in the
CW.C., wherin the name of the applicant, Shri Phool
Chand, aprears at serial NO. 3 indicating the date of
his working at Delhi from 7.8.1961 and that of Smt.
A.,X. Khanna from 10.8,1961, 'Of the two persons abdve
“the applicant, one Shri Banwari Lal is due +o retire

on 31.7.1991 and the other Shri .Charan Das axpired’
on 182.9.1988. EBoth shri Phool Chand as well as Smt.
ALK. Khanna have been transferred vide office order

dated 1st July, 19838 (Ann=xure A-1).

5. The rcspond?nts in théir reply have also
mentioned about a divorce case of the applicant and his
resignation in 1988 but these alleg-tions wers Jenied by
the applicant; Shri Verma expressed regret in the

court saying that these facts related to another case

and were‘ﬁentioned in the reply of the respondents
through a clerical mistake, While I accept this
position, the Under Secretary in the C.W.C., Shri

P. Krishna, who has signed the reply on behalf of the
respondenfs, has been extremely careless and should have

read the contents of the replv before sicning the same.
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'Anyway, since the learned counsel for the respond=n:s,

ghri M.L., Verma has clarified the position, this
part of the reply and the rejoinder are not taken into

consideration.

6« The point raised by the applicant is only
that according to the transfer rolicy, peréons'with

the longest stay at Delhi should have been transferred
first and in computing the longeét stay, the period

of his posfing'as Peon cannot be taken into cohsideration.
The learned counsel for the applicant said thaf the -
period of his stay at Delhi éhquld, therefore, be
counted from 1973 énly and‘nqt'from 1961. |

I have considered the matter and feei'that since the
transfer order has been made in puﬁlic inﬁereét and no

m~la fide has been alleged against the respondents,

" the Tribunal should not interfere in such a transfer.

Whether the applicant has been at Delhi since 1961 or
1973 is not the main point as the guidelines are not
maﬁdatory and it is for the authorities concerned to
examine these cguidelines when théy make transfers and

the court need not interfere, In the circumstances,

~the application is rejected. There will be no

order as to costs.,

(B.C. Mathur) ;3224Q7
Vice-Chairman.
)&><2.1989. '



