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"IN THE CENTRAL ADINISTRATIVE TRIBUNAL

PRIICIFAL BENCH, NeW DELHI,
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Regn.Nos. A 1376/87
with 06 1101787, O 1513/87, GA 619/87, OA 1030/87,

Miss Usha Kumeri Anand
Ve,
Union of India

gﬁr& Mehesh Kumar Singh & QOthers
Vs,
Union of India

Shri Sandeep Kumer Sharma & Another
Vs, )
Union of India
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€.
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Shri Sudhakar Singh & Another
’ Vs, -
Union of Indisa

Smt. Poonam Khanna
’ Vs,
Union of Ipdia

Shri Davinder Kumar
Vs,
Union of India

Kumari Saroj & Anothsr
Vse
Union of India
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Shri Sushil Kumsr Srivastava & Others
Vs,
Union of India

Shri Tripurari Jha -

' Vs,

Union of Indi=z

Miss Indu Bali & Others
Vs.

Union of India

Vidya Rani & Another
Vs,

Union of India
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.Bajé»Ram‘Gupta
‘_ ; N;VST;.“Zg
Unlon of” Indla

Shrl ‘Nawal K;shore
A ys . -
Unlon ‘of India

Shrl VlﬂOd Kumar Sharma
Vs. |
Unlon of India . - .
Shrl Abhal quar Sinha & Others '
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Uhion of India
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Union of Indie-
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: - Vs, .
. Union of India
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Regn.lNos.O4 1855/87, OA 1341/87, OA 1011/87, OA 1478/87,

0A 1411/87, 0OA 1615/87 and OA 1740/87.

Shri Dhirendra Garg
Vs,
Union of Incdia

. Shri Ravindra Singh & Others
Vs,
Union of India
Shri Shivaii Misra & Others.
Vs,
Union of India

Shri Anil Vyas
- . Vs.
Union of India

Shri vipin Behari & Others
' Vs,
Union of India & Others
~ Smt. Madhu Kukreja
Vs,
Union of Indie
Shri Rajesh Sharma & Others

) Vs,
Union of India
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THE HON'BLE MR. P.K. KARTHA, VICE CHAIL R (J)

THE HON'BLE MR D.K., CHAKRAVOATY ,

see the Judgment? G2

2, To be referred to the Report

{The. judgment of the Bench deliverasd by Hon'ble

“ARGINISTRATIVE MEMBER
1. Whether Reporters of local papers may be allowed to

ters or not? J

M. PiKe- Kartha, Vice Chairman(J)

The epplicants in ihese applications filed under

Section 19 of the Adrninistrative Tribunals Act, 1985 have

worked as

periods prior to 17.,11,1986.

*
riobile Booking Clerks in the Reilways for various

They have challenged

their olsencagewen+ from service and have sought

e o e

S

Kiran,

ch

¥ Rospondents in Ow-‘3°5/h7 contend that

thoklng Agerits.

’

The applicants wereif'

o
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. re:.nstaternen.. "and regular sation and other 1e11efs. As

UL
e e

‘ the 1ss'|es 8"151ng in these appl:.catzons are s:rnllar, 1t W

:)_: o o is convenient_to d:.spose them of by a. cotamon’ judgrrent. i
' ' ‘ : e |
2, : "At the outset, 2 brief refere n‘ce may be made to !

. bhe Judgnents cellvered by the Calcutta Bench of this

‘l
F*g ) Trlbunal :Ln San‘lr Kumar Hukhergee & Others Vs. aeneral :
\ o T L.anager, Eastem Ra:.lway & Other'= on 25 3. 86 ATR 1986(2) 1‘
{

|

‘.

CAT 1 and by the Prmclpal Bench in h.iss’ Neera Mehta & Others' -

S e

A b R ST

-'»Vs- U“1°n °f I"dla & other< on 13 os 1989, “T'eBw 1989(14 \ fz
CﬂT380.' in. the aforesald d60151ons, the Trlbunal had g
| |
!

con51dered smn.lar issues. . .

3. In Sam:.r Kumar h,ukher;;ee's case, the appl:.cants

were engaged as valunteers to assist the ran.lway ticket

REEIEE

e e A A e

) check:.ng s.,aff for a short per:Lod and then the:.r empibyment;

R TR

*was evtended frem tlme to t:.me. “No appoin..mem, let ers were

' :Lssued “but: muster-ro.ll was ma:\.r‘ta:.ned for TECOT ding ’their,
< att’enda‘,nc‘e and- they were pald at a f:Lxed rate of Rs.o/- per

-day. Though they were called volunteer° in the relevant

. ;.ordersbf the Rallway Board they were also locally known

p " as Speczal l.Cs and T.T. E Helpers. They worked
Ll ; |
%331 ‘conti nuoualy for & perlod of more tban & year and their
' 1 ' servi,ce's were sought: to- be dlspensec w:.tn. The Calcutta
i the Ous .
' i ‘ Bench of the lrlbunal held thadlmpugned oxrder dated
}1; ' l6tb Decen ber, 1985 of the DJ_VJ.smnal Rallway lianager,
tgg _ ' As’an‘sol, be: ‘set .3side/quashed and the applicants be treated | f-
L) . i o ' g , -
;H‘- as temporary employees. Jnce they are trezted as }
L : {oB
"% i . .
|
|




‘ temporary 3employegs,'théir service cdndifipﬁs'will~be

. Lo . . . *
governed by the relevant rules of the Railways. The
following extract fTom para 12 of the judgment is

relevanis= -

w " After carefully considering the arguments . .
.of #ither side, we conclude that the applicants
zre Railway employeesS. what they received as
payment is nothing. but wages. : They were paid

_at a fixed rate of k,8/- per day-regulerly for

- more than a year and it is far-fetched to call -

such payment honorarium or out of pocket allowance.

The manner in which they funciioned and the wey
they were paid make it obvious that they were not .
voluntears, They are casual employees and by .
workingfcontinuousl¥ for-more than 180 days they
.are .entitled to be treated as temporary employees.
To disengage or dismiss them arbitarily as they.
have -been done by means of an order at Annexure-C
without motice or without giving any reason is
-¢clearly violative of the principles of natursl
.justice and Articles 14 and 21 of the Constitution
of India," - ’ . R )

4, 1In Miss Neexa Kehta!s case, the applicants were

-appéinﬁed as Kobile Booﬁing C;erks~in the Northern‘Réilway

on'Va;ibﬁs dates between 198Lzdﬁd,i?ss_on,qrpurely'

?emboraiy basis against,péYméht on hourly:basis,’ They had
rendergdﬁéefvice for périods»ranéing-between 1% to 5 years.

Théir services were sought to be terminated vide telegrem

jssued on 15.12,86. This waé'qhéllenéqd beforé the Tribumsl

The case .of the applicants was that they were entitled for

fegul@risgticn‘of their services and absorption against

" regular vacancies in ‘terms'of the circular issued by the
“pinistry of Reilways on 2lst April, 1982, which envisages

" that "those volunteer/lobile Booking Clerks who have been

* The SLP filed by the Union of India against the judgment
of the Tribunal was dismissed by order dzted 4,5,1987.
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* ehgéged on,the;veriqusﬁrailways'on gertain rates.of

honorarlum per hour per day, nay be con51dered by

g, < Rt s v

‘you: for absorpylon against regular vacancles pr0v1ded

THENIR R

ﬂthat they have the nlnlmum quallflcatlons requ1red for
dlrect recru;»s and have put in. a minimum of 3 years'
servlce as volunteezﬂuobile Book1ng Clerks.”

hé;'h f' The aforesald clrcular further Laid dewn that

""the screenlng for-their absorptlon should be done by a

‘conmlttee of pfflcers 1nc1ud1ng the Chalrman or @ Lember L

Bk

T
o
)

1of the Ralluay SeIV1ce commlsalon concerned f

Kttt

T '6;3 » The appllcants also comtended that they were
?1ndu$tr1al "WOLKeTIS, and as such entltled to regularlsatlon
© undex- Sec;ion 25F of the Indus+ria1 Dispuues Act. Another
e '5.content1cnhralsed by them was that they were, casual labourers
L. Iland: as such entltled for regularlsatlon of thelr Servicee
aftér . compleplng 4 months' serV1ce (v;de para 2511 of the
ey inalan RallNay Establlshment %anual). Reference vias also .

dated 12.7.73 G-

't hadeitto: the -Railway. Bozrd's c:chulaziwherem it was decided
) . 3

%

by’ tHe: Railway Bqandlihat ;he,ce$qal 1abour other than those

: employedvon'prcieqte‘shqu¥d“be treqted\es ttemporary' after .

" ghe-expiry of 4 months . COnulFUOUS enployment.

K

LT Tk #jIhe‘ga§glqguﬁhg_x?$pqn§ents wes that im August 1973,

- the Railway Bo@rd,-on-the‘:ecqmmendations of the Reilway

Convention. Comnlttee, ‘had, 1nu duced a -scheme for

’ requlsltlonlng the services of vo1un.ee¢s from amongst the

AR e

siudent sons/daughuers ond dependents of railway employees

::
P

i
K G-
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as hobrle Bdoklng Clerks to mnrk out51de their college
hours on payment of some honorarium during peak season or - .!
:short rush perrods. The obJect of "the schene was that such '
an arrangement would not only help the low paid rallway ' 4
employees to'suppienent théir sncome but also generate among f
.xthe s»udents an urge to lend 'a help;ng hand to the Railway g
Admrnlstratlon 1n eradic:trng ticketless travel. In thrs 'ii:
1schene,'santtion or avarlabillty of_posts-was not relevant i
‘ and it was based on c0n51deratlons of economy to help clearing

the rush during the peak hours whlle at the same time A
4
i

‘:prov1d1ng part-trme employment to ‘wards of rarlway employees.;
The scheWe was drscontlnued on l4th Augusu, 198L” However, é'?

on the matter belng taken up by the National Federatlon of

Indlan Rallwaymen, a dec1szon was. taken and commun;cated by

Etne Railway Board- vrde thelr c1rcu1ar dated 21'4 1982 for

T

_regularlsatlon and abSOrptlon of these Mobile Booklng Clexks |

TR TS

' agalnst regulcr vacanc1es* On further representatlor, it
":'was oec1ded by the Rallway Board, 1de their circular dated’

20 v\ 85 that ‘the volurt ary/moblle booking clerks.dho were

t

engaged as such prlor +0. 14,8.81. and who had since corplered

3 ears' aerv1ce ma ‘also be- cons1dered for regular L
Y Y t

absorptlon aaalns~ regular vacancres .on the same terms and i -

'(‘.

Acondi{ibns'as stipuléted”in'circular dated 21,4,82, except I

‘that to be eligiblé’ for-screenihg; 2 candidate should be

within the brescribed-age Iimitzafter‘raking into account
the total pe*‘lod of his encagement as Voluntary/idobile <

a_ respondents was that since the original scheme Q»
Booklng Clexk The contention of thefof the Rallway Board

S —

.‘“1
B
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:héd been disbontinﬁed'on l&.e.si, only;thoée appliCants .
who were .employed prior.foAi4.8.Bl, the cut-off date,
“could at the most'segk régularisation in térms of tke>‘
N circuiar% gatedAél,4p82 and 20,4.85. ‘
”38:_;A, i:I$ géci,itﬁé'séﬁémgngs‘not discon;iqued on
14881 ;:h_e dj;J::égifl.éj;'.d.'a{;ed 2_1.4,82 refers ‘to the
. Railway ,éo‘fayl?q"s,_ wifé_l.f'i.igls}simeél-‘:‘a‘_ge.vdated 11.9,81, in which
"2v£héisgner§1 yaﬁégérsyof £hé anai Railway wére advised that
_Jth?_gné@géﬁent o%“th%.yglgééeei boqkihé>clerks may bex
_ goﬁtiﬁged én the é;iéfing terms till further advice. In
.:;iéw'of t?i;,jth; Qé%iou; g%iiﬁéy;Administr%iions confipued
.éfpvéééééé such:péréghsgi fhis'iﬁ bleaz'frqm the Railway
;%gﬁaiﬁﬁgicifﬁ?l%;l@étéa~;7.l¥;§6;;which jgigg; g;ié;reads
Cwremess
 w As eilwsy Aduinistration are aware, the
"Board had advised all the Railway to discontinue

. D the practice of engeging the voluntary mobile
.ow-. - 7. . booking clerks on honorarium basis for clearing
: : " "‘SUmmeY’ rush, or for other similér purpose in the
o . booking and reservation office, However, it has
.+ 7.0 " come to’ the notice of:the Board that this practice
. ~ . - is still comtinuing in some of the Railway: -
T Administetions. - The Board consider that it is not )
: desirable to continue such drrangements, Accordingly, K
... whereverzsuch arrahgements have been made, they should
LoowdinT Ube discontinued forthwith, complying with any :
: formalities Trequired or legal reguirerents.?

9. ITHe pfécfiéé of engaging Véldﬁtee;lMobile.Booking
GClerks waS fiﬁaliy“disééntinuédtoﬁiy from 17.11,86 when

alternative measures for cqpiﬁg with rush of work was

T T agested in the CITCulsE dsted 17.11,e6.

) 10, In the above facutal background, -the Tribunal %
cont. paze /-

.
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held in liiss Neeralxehta's case. that flxatlon of 14.8.81

" as.the cut-off date for regulorlsatlon was arbltrary and

discriminatory."The Tribunal observed 6SxfollOWS:—

w  while the applicants might heve no legal
- right as such in texms of their employment for -
regularisation of absorption against regular
. 'vacancres, we see ho reason why they should be
cv. _ denied this benefit if others similarly placed
"" - who were engaged prior to 14,8.81 have been
. absorbed subject to fulfilment of the requisite
‘qualiflcatlons énd length of servrce." ,

ll.n' A-The Trlbunal allowed the applicatlon and quaehed
theilnstrqctlon cowveyed 1n the communlcatlon dated

15 12 &6 regardlng the dlscharge of Loblle Booklng Clerks,
in so far as 1t related to the appllcantS3 The Tribunal

further dlrected that all the applzcants who were engaged

. on or before l7 ll;86 shall be regularlsed and absorbed

agalnst regular posts after they have completed 3 years: of

"'~-seIV1ce from the date of thelr 1n1t1al engagement subject

to thelr fulfllllng all Other condltlons 1n regard to

quallflcatlons etc., as contalned in c1rcu1ars dated

21 4,62 and 20.4.85.%

‘lflz.vi-_ The Prlnc1pal Bench of the Tribunal followed its

dec151on 1n Hlss keera hehta'= cace in GaJaraJulu and O¢ hers

Vs. Unlon of Indla and Others dec1ded on lOth November, 1987

h\
v

(oA 810/87)@

* .SL? flled by-the-unlon'of“lndia in the Supreme Court was
dlsmlssed v1ae order dated 18.3,68 with some observations.

@ SLP filed by thé Union of India in the Supreme Court was
dismissed vide order dated 10,.5,88,




'=113._‘f "The‘learned‘céunsel of thé applidant'relied-upon
"n'the Judgmentyof £he' Trlbunal in liiss Meera %ehta's case and

f;in Samir Yumar Mukherjee's case and submitted that these

judgments.

Shri Jagjir Singh, the learned counsel for the

frespondents: stated that the question whether the actionA

‘:'?of‘the.respondents in terminating the serv;ces of A

'ﬂf Mobile Book ng Clerk with effect fron l 3 1982 was 1ega1
B and Jusrifled was referred by the Central Government to

- the Industrial Trlbunal in ID Vo.35/85 (Netrapal Singh VS.

A»F:the eenerel Manager, Northern Rallway g'Others)s The

)'?further question refe”red to the Industrial Tribunal was

_: .’

Las ol what relief ‘the uorkmen wes entitled. to. In that =
- '-case, Shrl Netrapal 51 ﬂh was appo;nted to the post of

‘ Nobile Booklng Clerk on 24?11 78 and he worked in that post

pto 28 2”82. HlS serviCes were terminated on l 3 82f by a

T verbalnorder. Fe was glven no notice nor paid any .
o o ; ¢
;retrenchment compensation.' The Tule of f‘rst come last go

,

”'fjwas also VlOlaued and he sought reinstaeement with

{cont1nu1ty of =ervice and full bacL wages., The managemenf

",

. N
1n 1u5 written statenent 5uh11tted that the case of the

£

laimanr was not covered by “the prOViSicns of Section 25F

PP NN

Hof the Incustrial DlSPUtEu Act.

i
o)
=

15, The Industrisl Tribunsl vide its order dated
29.5.86 came to the conclusion that the claimant had put

in more than 240 days'of work and, therefore, the management
Qe — -

,T“applicaeions may be disposed of in the light of the 'said .";




by. the discontinuance of the scheme under which he was

,apaointed amounted 10 re :enchment. 'However, the, manaoenent
‘payment in lleu of such notlce nor did it pay any
._for every completed year of contlnuous serv1ce or any part

-Tribunal found that-the action of the management-could not | :

7

_be held to be legal. The Industrlal Trlbunal however, noted r
'"that as the very scheme of employment of wards of rallway

~emplOyees ‘as moblle Booklng Clerks had been drscontlnued thexef
i circumstances, 1t was held that clalmant was entitled to

. awarded.: The Industrlal Tribunal also“noted that recrultment
..to .the re,ular post of Booklng Clerk is through the Ralbway
T Serv1ce Comm1551on and such recrulcment w1ll have to- stand
o the test. of Artlcle l6 of the Constltutlon.
a“l6. r, Shr1 Jagﬂlt Slngh the learned counsel of the

reSponden+s broUght to our n0u1ce that the SLP flled by the

=Ashou1d,be borne in mind whlle decrdlng the applrcatlons

S R

ought to have complied with the provisiéns of Section‘ZSF.'

The termination of his service though necessitated

did not serve the reﬂulslte one months' notlce nor m=ke

1

retrenchment compensatlon equlvalent to l5 days' average pay

thereof in excess of 51x months. Therefore, the Indu5tria1

was no case. for reinstatement of the workman, In the

,'...

compensatlon for hls retrenchment.and a sum of k 2,000/- was

P

\

clalnant in the Supreme Court was dlsmlssed He submltted

that the de0151on of che Industr1a1 Trlbunal dated 29,9, 1986

before us. .

17. ‘e have carefully gone through the records of these

ceses and have heard the learned counsel of both parties. ln

our opinion, the decisions of this Tribunal in Samir Kumer
O : i
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»”fto greauer welght than the o*der of the Industrlal Trlbunal“~’
in Necrapal Slngh's case. The Induscrlal ;rlbunal has not

f: con51dered -@ll the 1seues 1nvolved affectlng 3 large number

A‘f,for a perlod of more than a year are entltled to be treated asr

‘manucl relat1n1 to the regularlsatlon of casual labourdﬁafter :

' they have completed £our months' serv1ce, the relevance of

:dlscontlnuance of the scheme by the Rallway Board on l?;ll 86
~_have been exhaustlvely con51dered by the Tribunal in M;ss
: _Neera Mehta's case, 1n the llght of the deC151on of the

.sup*eme COurt in Inderpal Yadav Vs, U.u-I., 1985(2) SLR 2480‘

... .. they.are ba2rrac. by llnltatlon in view of the provicions of

A

"'The questlon whether the volunteers who had contlnuously wozked’

.

iaétemporary employees was consldered by the Trlbunal in Samlr .
. |
B Kumar Mukhergee's case, 'in the context of the constltutlonal {
. i

e

:guarantnes enShLlned _mJ\rtlcles 14 and 21 of the Constltutlon.‘

The qqnstlon whe*her Noblle Booklng Clerks were enclcled to‘

-t

>the protectlon of para.25ll 6f the Indian Rallway Establlshmnt

v

i «%ﬁw

~l4 B 81 whlch was. adopted by the respondents as the cut-off i {

date for tue parpo:e o: determinlng ellglblllty to zegularlse

volunteez/Loblle Booklng 61erks and the impllcatlons of the

R

aspects in its order. doued 49 9 1986
18.. fShni_Jagjat Singh further contended that some of

the apoleGLLQns axe not malntalnable on the ground that

Sections 20 and 21 of the ﬂdminlstratlve Lribunals Act, 1985,

y.by the respondents in view of the d15cont1nuance of the scheme..

’Mukherjee's case and | les Neeta Iehta's case are’ entltled T iii
{
!

;: of iobile Booklng Clerks whose serv1ces were' dlspensed w1+h i

. The Industrial- Trlbunal had no occaSLOn to con51der'thBSe ' é?




T

In'pnr‘opinion, rhere isASuffieient cense forecbndoning the
deiéy in these casesy ‘Tne Tribunal»delivéréd its:judgment in
.AM;ss“Neerahmehféls;eése’on 13.8;87. These applrca»rons‘vere
jfiled'wrfnin cne Year fron thaf‘da%ek~ The respondents. on
thelr onn, ought to have taken steps to™ relnstate all the
’ 'pblle Bookrng Clerks, who were srmrlarly srtuated w1thout
forcrng them to move ‘the" Trlbunal to. seek srmllar rellefs
_as 1n ‘Neera Meht tals case (vrde Amrit:Lal Berry VS“.Collector
',of uentral Ex01se. 1975(4) SCC 714, ALK Khanna Vs. Union of
Indra ATR 1988(2) 518).

‘ lé, . hrs. Sha5h1 Kiran appearlng for the respondents in

sene of the appllcatlons contended that the appllcants are nov - f

”&ﬁerkman ahd they are not entitled to the protectlon of _
‘Seétion 2JF of the Industrial D;sputes Act. The stand teken
'by her contredlcts the stand of Shri JoOJlt Singh, who has
lplaced relrance on the order of tbe Industrlal Trrbunal daeed
A‘"29.9;86_nenr1qmed above, -

‘AZC;' ﬂ:rnefofher con{énfidns raised by Mrs, Shashi Kirén are
thst there are no vacancies in the’ post of Mobile Booking
"Cierks in whieh"rhe épplicants could be accommodated and that
4 in‘any:even{, tne'éreétién.énd abolition of postsyare to be
'lefrifeithe Government‘tekdecide.'~In this context, she placed
reliénce on some rulings of Supreme~Courtf, These rulings erc

of the O
not applicable to the facts and circumstances/cases before usw.

(l) Te VenPata Reddy Vs. Siate of A.P,, 1985(3) SCC 198; K,
- Rajendran Vs, Stete of T.:\.. l982(2) 30C 273; Di. NG
Shingzl Vs, Union of India, 1980(3) SCC 29; Ved Gupta Vs,
Apsarz Theatres, 1932(4) séc 323,

G
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21, Shtl VP, Sharma, Counsel appearing for the
appllcant in OA-1747/BB, relied upon tha decision in

Miss Neera Mehta e case. The respondents did not enter

appearance in this cage or File their counter-affidavit

“despite sgveral‘bppbrtﬁhities given te them,

22,  shri 0.N. Moolri, appearing fer the respendents

in 0A-1325/87, contended that this Tribunal has no

Jurisdictian as the applicants ‘at ne stage had been

takan into ‘empleyment ef the.Railuays. They were engagad
as beoking agents en commission basis and their centract
uas oF pecunzary nature ‘and was not in the nature oF
service a? emplayment. Tha applicants were engaged on

a purely cUmmisslon basis of Rupes one per 100 tickets -

sold, According to him, the decisions of the Tribunal

" in Neera Mehta's paéé and Gajarajulu's case are not

appllcable ta the facts and circumstances ef the appli-

cation before us as the appllcants in those tuwo cases
ue:a éngéged on af henerarium-basis per heur per day,
further,-the system of their erigagement was discontinuesd

" prom 11,4, 1984, “The respondents have also raised the

plea nf non-exhaustion of remedies available under the

‘:Service Lau and tha plea of” har ‘of limitation,

fn?23. o As against tha above, the learned counssl cf the
| appllpant drau our attentlun te ‘some corresponience in
- uhich the appllcdnts ‘Have been Teferred to ag "iobile

Baoklng Clerks“ “and to a ¢all ‘letter dated 3,11,1980

addressed 'to one of - Lhe ‘appiicants (yvige A-1, A-S, A-10,
A-13, A-14, ‘K15 and ‘Ac16'to the‘apprication), He also

submlttﬂd that the purpose ‘pf appointing the applicants

E

and the Funct;uns to bé pechrmei by them were identical,
'though the 1asignat10n ang the mode of payment uas

leFerent. fUé are inclined to sgree with this view.

SH—

oc-.'1Atol_
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24,  In the facts and circumstances of the cass, we

also do not see. any merit in the pleas raised by the
regpondents :egarqing‘non-exhauation of remedies and L |

limitation,

Gene;al analysig of the applicatiens:

25, In ths majn:ity of cqses,-terminatian of aarviceg
was sPfected by vefbal or&ars. The period of duty put
in by the appllcanta Tanges from less than ons month in
some cases to a little over 4 years in some ethers, In :
-the majority of cases, the dpplicants have worked for f
nore than,120 days contlnuous{y. In soma others, they
have yorked for 120 dg;s if thé broken periods of service
are also taken into account.Fnr the purpose of computing
the raquisite years of service for regularisation and
absorption undsr the schema, tha broken perinis of
‘service are to be taken inte account This is clear frem '}
the Railway Board'e letter dated 4th June, 1983 in which
it is stated that the>pnrsonn‘uhn'have been engaged to
clear summsr rush etc.. "may be con31dered for abserption ; :
against the appropriate vacanciea pravidsd that they have
“the.minimum qualiflcatlnn requ;rsd for direct recruits
angd.have, put in & minimum of 3 years of servlce (incluixng
broken perlods) ", The Ralluay Board's letter dated %
C17.17. 1986 has benn impugned in all cases, The relisfs ;
.C 1almed 1nc1uie reinstatement and conssguential benefits,
conferment of tempurary status 1n cases where the persen
has.worked for more than 120 ddys and regularisation and :

4 " \

_“absorptxon after 3 years uF continuous servlce and after

3

- the emplcyees are screaned by the Ralluay Serv1ce Commi-

T

TR

ssion in accordance ulth the scheme.

Special features of some ceéses

B ok CRe B SR A

26, . During the hearing of these cases, our attantion

;
4
. Qny :

n-.--150-!
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wis drawn to the special‘FsatﬁrBsiof gome applications
which desérve separate treatment (0A-488/87, DA-555/87,
0A-1376/87, DA~ 472/87 and OA-398/87).

27. . In: DA-48BB/87, the applicant uw2s appoxn.ed ag

"Nobileiﬁobking~Clerk'in'Northern-Railuays weBefs 17.3,1585

yide order dated 15,3,1985, She had put in. continuous
" service of more: than 500 days; She was in the family way
'and, therefnre,'ahe submitted an- applicatlon for 2 months'
"maternity-leavs on 16,5, 1986. She delivered a femels
ch;lﬁ on 8.10.1986, ° On 17.11,1986, when she went to the
office of the rESpondents to -join duty, she was not
aYlouwed to db so on.the ground that another lédy had
‘been péétéd in-her place. She was relieved fromlﬁer
-dutias u.é;f,.1e;11.1986; - The versién of the respondents S
-ig that she did'no?rapply for maternity leave, that she,
on her eun,. left and discpntinged from 17.9,1585 as Mobile
"EbbkinQJCIérk and that uhen she.Teported for duty on ‘¥
"18,11.1986, -she was not éllnued to join, - F
28, - ' In our opihion, the ‘termination of servicés of an
.ad ‘hac Ffemale employee, uho is pregnant and ‘has raachad the ;{
: stage of ccnfinament ig unjust and resultis in dlscriminatiun ﬁl
on the ground of sex ‘which ‘s’ viclative of Art1cles 14,15
" ahd 16 of -the, Constltution (yide Ratan Lal & Others Vs,
-State of Haryana @nd .Dthers, 1985 .(3) SLR 541 and
Smt°5Saiité Ahuja Vs, State oP%Haryana and Others, 1988
“{3)7sL3 175)« “In view of this,: the termination of
'serVicé%'oF”the*applicant=uasﬁ;bad-in lay and is liable

" ‘to be guashed, - ikt‘"

29, In OR.555787, the applicant .uds appointed as

- Mobile Booking Clerk-on 18,5.1984 in Northern Ralluays,

- He hds put in ‘800 days of work -in various spells, His

Q}'\/‘
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services were terminated on 22.8,1986, The version of

the respondents is that he.uwas involved in some vigilance

caese and was accordingly disengaged on 22,8,1986., He ugs,

houwever, ofdered to be reinstated vide- letter dated

3,10,1986, Thereafter, it was found.that there was no

.vacancy ‘and, therefore, he could not be re-esngaged,

30, - The applicant has broducéd evidence to indicate
that after his reinstatement was. ordered, a number of

his juniors were appointed and that even -after the

“ vacancies wers available, he wzs not engaged beczuse of

the impugned instructions of the Railuay Board dated
17,11.1986(vide‘1etter dated 17,8.1987 of the Chief
Personnel Officer of the Northern Railuafs addressed

to Senior Divisional Personnel Officer and his letter

. dated 21,9,1987 addressed to.the Divisional Railuay

Manager, Northern Railhays, Annexures Z and Z-=4 to ths

rejoinder affidavit, pages 78 and 79 of the paper-book).

"3%, . In view of the above, uwe. are of the opinien that

‘the impugned order-of termination dated 22,8,1986 is bad

in law and’ is liable to,be .quashed. .

32, . - In.OR-1376/8%, ths applicant was appointed as
Mobile Booking Clerk on 9,4,1985, She -worked upto
7.7,1985, .- She was agaln appointed on 26,10,1985 and
worked upto 13.5.1986,; Again, she was appointed on
14,5,1986 and worked upto 31,7,7986, She hag completed
more’ than 120«daysircontinuoué'sérvice. The version of
the respondents is that she.uwas again oFFered'engagemeqﬁ
on 10th Nnvembe;, 1986 but she refused to join as she uwas

e

studying in some college,.’.

- 33, - As against the above, the applicant has contended

thet after she was disengaged on 31,7.1986, she made

O~

--.oﬂ’]-c’
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snquiries uhich revealed that there uas no prospect

of. her re-engagement prior to the summer rush of 1987, S

In order to improve her education, she joined a college
and paid'exorbitant Pees. When fhe offer of re-sngagement
uas recalved, he met the officar .~ cencerned and

‘explained the positlon to him, She was advised to

‘__continue her stud;es because the frash offer vas only
for a short period.‘ She uas also assured that she ulll
‘_be re-engaged during summeT rush of 1987 and bilL then,
‘she could pursue her studxes. '
34, The undlsputed ?act is that she wvas disengaged
prior to the passing oF the impugned order by the Railuay.
Board on 17 M. 1985.
35. ) In.. Dﬁ é72/67, bath the applicants vere appointed
as Nobile Booking Clerks in February, 1985 and they were
_ remouad from servlce uee. f. 27 11,1988, The cantention
" af the respondenté is that only one uarﬁ or child of
\Railuay employee should be engaged ‘ag Mobile Booking
<Clerk and that thay wers drcpped and their slder sisters
uere kept° The contentlon of the applicants is that
there was no such dac;sion that only one unrd/chlld of
i Railuay employees ahould be engaged as Moblle Book;ng
Clerks. Had there been any such decision, the applicants
would not have been appolnted. After having appointed
.them, the respondents could not have terminated their
»seruxces u;thout gluing nDthe to them as they had
vaerddy put in more thdn 1% years oF service, We see
Force in thls contentlon._ k
36, In DA-398/87, the dppllcdnt was appolnted as
’Noblle Booklng Clerk on 11 3. 1981 and he worked conii-

nuously in that post upto 4,11,1985, His services yere
Sy ) ~

-o-c-1eno’
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termlnated on the ground that he was not son/daughter

of serv;ng Ralluay emplnyaa. Tha applicant was nephew

of a serving Railuay employae. The applicant has relied

upon tha Raxluay Buard's ‘order dated 20 3.1973 which

provides that "dependents" of ‘the Railuay employeas

are also ellg;bla for auch appointments. Niss Neera
:Nehta uhoss case has been decxded by the Tribunal, uas e

not the Chlld of any Railuay employee but she was .a

.’dapendent of & Ralluay empluyee.' A large number of
Booking Clerks uho are stlll in service, are not children

| of the Railuay amplnyees but thezr ralatzvss and athers, i
There is force in “the con.entlnn oF the applicant in
thls regard B -
. Conclusxons

37. Fcllowxng the dsclsloniaf the Trlbunal in Neera

Wéhta's case and Samir Kumar Mukﬁergae s case, we hold

- that the l.ngth oP the psrlod nF service put im by the
Vapplicant in itsel? is nut rslevant. Rdmlttedly, all
; ‘these appllcants had baen engaged as Mobile Booking
'Clerks bafore 17 11 1986 “In’ the 1nterast of Justice,

all of them deserua to be relnstated in servlce

S ,ﬁﬂq’é_ﬁ i s R R R e AR S T SET—
l

'1rrespect1ve of the perlod oF sarv1ce put in by tham.

b .. continueus &

2 Thosa uho have put 1nL§ervice of more than 120 day s,

| C G~ 4
ki i would: bs ant;tlad to temporary 3
ﬁﬁ B . ",. o '_' Lo . ;
# . status, uith all the attendant benefits, All persons.

% 'should be cons;dered for ragularlsatlon and permanent

& ! . .

j% absorptlon Ln accordanca ulth the prouislons of the

2

acheme, In the Facts and circumstances of these cases,
we do not, hanver, con51der it approprlate to direct

the respondents to pay back uages to the applicants on

their relnstatsment in serulce. The period of service ;

CyQ/Q:" o ;
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: already put in by th@ﬁinéforé their services were

terminated, would, noidoubt. count for completion of
3'ynafs pericd of éerﬁiﬁa which is one of ﬁhe conditions

" for regularlsatlon and absorption. In visu of the above

’ conclusion reachad by us, it is not necessary to cuns;der'

the other aubmlsaions made by the 1aarned counsel of the\

applzcant rsgarding the status of ‘the applicants as

workmen under the Industrxal Disputes Act, 1947 and the o

applicability “of Section 25—F of the saxd Act to them.
38. '1 In ‘the 1ight aP the above, tha applications are

';dlspoasd of uith the Pollou1ng orders and dzrectlons.-

(1) The respondents are directed to relnstata
-the applxcants to the post of ﬂoblle Booking
Clerk in DA Nos,1376/87. 1101/87, 1513/87,

519/37, 1030/87, 488/87, 193/87, 603/87,
590/87, 1418/87, 640/87, 472/87; 1853/87,
n607/87, 1771/87, 857/87, 555/87, 398/87,

(1662/87, 1747/88, 1325/87, 1855/87, 1341/87, ]
1011/57, 1475/37, 1411/87, 1615/87 and 1740/87 ¥
e :-. B ; From the raspectlve dates on which thelr
| ) | serv1c35 uere terminated, within a period o?
‘3 months Prum the date of communication of a
~ copy OF this ordar.> The rgspondents are
$further directed to consider all 6fsthem
For regularlsatlon and absorption after they
complete '3 years of cantlnuous service
(1nclud1ng the serv1ce already put in by them
before thexr termination) and after verifica-

tion of their quallf1c=tlons for permanent

absorption, Their regularisatlun and absorp-
tion would also be subject to their fulfilling
all other conditions as contained in the

o~ -
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Railway Board’s circulars dated 21,4.82
and 20,4,1985, Houever, if any such
person has becomé pver-aged in the meanw

while, the respondents shall relax the ags

S i i

limit to avoid-hardship.

(ii) After reinstatement to the post of Mobile
. Booklng Clerk, the respondents are directed

to confer temporary status on the applicants

. in 0.A, Nos,1376/87, 1101/87, 1513/87, 619/87,
1030/87, 488/87, 193/87, 603/87, 590/B7,
1418/87, s&o/e'), 472/87, 607/88, B59/87,
555/87, 398/87, 1662/87, 1341/87, 1011/87,
1478/87, 1411/87, 1615/87 and 1740/87 if, on
the verification of the records, it is found ’
that -they have put in 4 months ef continuous
séruicé as Mobile Booking Clerks and treat
_thém as ;épbﬁrary employees, They would also
be.entitledjté regularisation as mentioned in
(1) aboue.-

(iiij The parlod érnm the date of terminatien te

| the date of reinstatement Ulll not be treated
ag duty, The applicants will not also be
entxtled'to any back wages,

(iv) Thers uill be no erder as to costs. A co
this.godgemeni be,placed in all the caaa fl as.

3 - b

Q%Lﬂﬁduaw%;22¢VB?T ' Glmnmﬁﬁ,/’jkia
(D.K, Chakraverty) ° {(P.K, Kartha

Administrative Member Vice-Chairman(Judl, )




