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(Judgement of the Bench delivered by
Hon'ble Mr Justice Amitav Banerji, Chairman)

All these five 0,As, can be decided by a common
order.  In OA No. 1746/88, thers are 18 applicants who.
have been permitted to file gne O.A. In-DR No, 968/88,
there is only one applicant.' In G.A. No,2314/88, there
are 15 applicants.  In 0.K No,1545/88 there are 12 appli-

cants and in 0.4, No, 786/88, there are 27 applicants.
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All these cases raise common guestions of law. The matter
peftains to the promotion to the Louwer Selection Gré;e
from the Grade of éorters in the Railyay Mail Setuice

of the Department of Post and Telegraphs, Niniétry of
Communications. The Post and Telegraph (Selection Grade)
Recruitmen£ Rules 1976 framed in the exsrcise of power
conferred by Article 309 of the bonstitutich prescribe for
seniority-cum=merit as the critgfon for promotion., There
is & provision for scrutiny by a Departmental Promction
Committee as. a pre-condition %or'promotion.

~

The allegation of the applicants is that the

‘respondents are disciiminating among equals ignoring

-

“$enior- claimats and were makiﬁg piece~meal and
haphazard oromotion to the Louer Selection Grade, They
tﬁws‘complainad that on 30.9.1968, 19 persons from thél
Grade of Sortsré were promoted to fhe Louer Selection
Grade. Again on 15.3,85 by another ordef, 14 persons

uere giQen notional promotion to the Louer Selasction
Grade but the applicants who wers also from the Grade of
Sorters have bzen repeatedly ignored for consideration for
such prométion andlperépns juniors to some or all the

applicants have been promoted,

In September, 1968 there was strike in the Post and

" Telegraphs offices in the country in which several

.employees uere marked dies-=non and some others arrested

for brief periods., The allegation runs that there was
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an attempt to award loyal employees and 19 sorters

who came to work in the strike period uere promoted to

‘the Lower Selection Grade by the order dated 30.9.1968

(Annex. 'A' to OA 1746/88). | | -

- Shri Kulwant Singh, a sorter on deputation to the
Army Postal Servicegchal;enged this promotiﬁn in a writ
petitiéh before the Delhi High.Court. His caée.uég upheld
and the respondents uwere directqd that he be considered
for pr;motion as per statutory rules, Shri Kuluant Singh

was promoted to the lousr Selection Grade by creating a

‘supernumerary post.

Again by an order dated 15.3.1985 (Annex 'B!' to
the OA), 14 sortersw ere promoted to the Lowsr Selsction
Grade, One Shri P.Ls Timari'challenged the 1885 order
before thgs Tribunal in OA No. 155/86. He cl aimed that
there was Qiolation of statutory rules and by-passing of the
seniors, The Divisiop Bench‘heard the matter éhd:by its
judgement dated 7 Sep. 87 (repqrtad in 1988 Vel.IV ATC 148)
alloued the-Applicafionjgflgﬁii P.L. Tivari. It uas
admitted before the Tribuﬁal by the respondents that only
those who had remained loyal duriné the 1968 Postal s trike
ue?e.being consid ered for promotion.

The applicants thereaFtpr mads several repfesenta—
tions to the authorities but there has been no response,

The plea taken in the present 0d4s was that since the

abplicabts,have beenmpeatedly supergeded and by a number
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of persons and since this ppplicaticn is aotainst the
continued arbitrariness in the policy of the respondents,
the individuals who have superseded the applicants were
nct made parties., It was also stated that since the
apnlicants have already been granted the LOuer_Selection
Grade and justice demands that their promotion be made
from 1968, the respondents be directed to give them pay
and allowances as are given to their juniors who have been
granted such prcmotion uw.e.f. 1968,

The fespondents took the plea that the present
C.Ass are not maintainable under the Administrative
Tribgnals Act as no specific order of the respondents has
beeh'challenged.: Secondly, the dpplication was barred by
fime for it relates tﬁ a claim of promotion W.e.f. 1.10.1968
for thch the apﬁlicants have never agitated. Thirdly,
the Application was premature as the applicants had not
exhausted the departmental remedies available to them
before approaching the Tribunal and, Fourthly, the

Application was not maintainable as all those officials

~who are alleged to have superseded the applicants have not

been impleaded in the case. On the merits,it vas stated
that 19 officials weTe glven the pay scale of the Lower
Selection Grade w.es.f. 30.9.1968 on the ground that during
the period of strike, by performing their duties, they

had kept the offices working. They were allowed to contiput

in the Louer Selection Crade till they uwere regulafly
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absorbed in the Grade by virtue of their seniority in
the Stg. Assistant Grade,i;e.,till. their regular
absorption in the Selection Grade. The order dated

15.3 41985 uas issued by the Office of the P.M.G., Delhi

Circle giving the benefit of notional promction to 14

officials who were on deputation to Army Postal Service on

30.9.4§68. The decision in the case of P.L. TIWARI (supra)
was sought to be distinguishgd on the ground that the
applicants had not aéitated before the department. and,
Ehereore, were precluded from agitating the matter before
the Tribunal.,

Iﬁ the rejoinder; it wvas stated that the PellaG o
Delhi Circle, New Delhi turned down the representatién on
5.3.,1987 made by the applicants to the department.
secondl%' no relief was sﬁught which weould per se affect
the rights and té; interests of the officials who had
superseded the applicants. ;onsequently, it was not
necessary tc implead them. The applicants' case is
that while the O.A. relates to the claim of promotion
WeBof o 1.10.1568, the specifiﬁ challenge was to an /
order dated 15.3.1985. The challenge to the said order
vas within time and ﬁhe reliance was placed on the

decision of the Tribunal in 0A 155/1986 -P.L. TIWARI Vs,

UNION OF INDIA & ANOTHER (supra). Lastly, it was

reiterated that the statutotry rules have been violated

by giving promotion te persons, as mentioned above, on.

considerations other than what were provided in the Rule;;
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e have heard learned counsel for the parties

and perused the material on the recerd and decision of

the Tribunal in the case of P.L. TIWARI (supra)

Before we proceed to consider the contentions of
the parties, it would be necessary to state one fact which’
has relevancy. All the applicants had since been promcted
to the Louver Selection Grade but from different dates,

The applicants are nou agerieved that they have not been
given noticnal promotion from 1.10.1968, when 19 Sorters
juniors to them were promoted and subseque%tly 14 other
sorters,all 5unior to the applicants,were promcted,

A1l these Sorters, 19 on the first cccasion, Shri Kuluwant
Singh, who filed a Urit Petition in the Delhi High Court
and 14 o%hers have beén given notional promotion from

1101968, The applicants are now claiming that thay

be treated as promoted with effsect from 1.10.1968 and

benefits of such promotion like their junior colleagues,

On the guestion of maintainability of the D.As
four points have been raised which are mentioned earlier.
e will take them up seriatim. i

The plea that since there is no specific order of

*
the respondents has been challenged by the aoplicants, the
present UeAs are not maintainable. This contenticon is
incorrect. The applicants have chzllenced both the crders

of 1968 and 1985. They are aacrieved by these orders.

The second point taken is that it 1s barred by

©
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time . UYe are unable to agree with this contention
either. The applicants have made representation which
was turned douwn by the P.M.G., Delhi Circle, New Delhi on

5.3.1987. The C.8s have been filed in 1988 and 1989,

Further, in the case of Pl.lL. TIWARI (supra), the Division

Rench of this Tribunal held:

"Thus, the case of each superseding officer
creates a fresh cause of action for the
superseded seniolf. .. in thé matter of
promotion either by selection or on seniority
the superseded officer being in competition
with each one of them can raise fresh cause of
action, and promcticn of a junior over the
superseded officer cannot give a licence and
a right of similar supersession to all those
who are senior te such a promoted junior
but junior to the superseded cofficer.
In the circumstances we feel that the vpplicant
can raise a legitimate Qrieuanca by the
impunged order of 15.3.85 by which respondents
4 te 7 who were Junicr te him but were on

~ deputation in 1968 were promoted with retrospec

effect from 1.10.1968."

o
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gfore, find the application to
e withifn time under Section 21 of the
ve Tribunals nct, 1985."
In the present case, they are not only affected
by the 1985 order by which 14 Sorters were promoted
gver their _seniore. Mcreover, as seen above, the rejection
of the representation on 5.3.,1987 alsoc gave a cawe of

action to the anplicants. Ye are, therefore, not inclined

to accept the plea that these 0.As are to be rejected on
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The third point taken was that the applicants
have not exhausted all the departmental remedies available
to'them, fut as seen abova,‘they have made representation
wnich has beenkrejected by the F.M.G., Delhi Circle on

5.3019870.

‘ -

'

The fourth peoint was about the maintainability
of the Applicationg as all those officials who are alleged

to have superseded the applicants have not been impleaded

-

as parties in the present U.As, This contention has also

no substance. The applicants have not asked for any relief
) '

"against those who havs been promoted. The applicants have

asked that they be treated likewise those who have
superseded the applicants. They are not claiming any
reliéf against the Sorters who have not been promoted from
1.10.1968 or from 1543.1985..

Even on the merits, the aroument of the aspondants
is weak and untenable. The argument was that all those

Sorters who had workeg during the strike period and

kept the offices open and functioning were rewvarded by

diving them notional promction with effect from 1.10.1968.
A short guestion is Qhether this could be done? In our

bpinion9 this could not be done when the Rules for promoti&
specifically provided that the promotion would be based on

. of the merit.
seniority»cum“ﬁrsjectkmﬁit was, therefore, not open to

the respondents to give promction to same gorters on

@



a ground or by a method which was contrary to the statutory
Rules. There was a clear vioclation cof the Rules in giving
them promotion, even thouch noticnally, from 1.10.1968,

In the case of P.lL. TIUARI (supra}, the Division Bench

held:

50 long as he is not censidered for

premotion he continues to be deprived of his
Fundémental right. Even when the juniors uvere
considered on 15.3.7985 for promotion with

effect from 1.10.1968, the casé of the applicant
was not considered as he had taken part in the
strike of 1968. He has been as it were,
permanently disqualified for such conéiderations;
such disqualification without civing any
oppertunity to the applicant to defend himself
whether he participated in the strike or not and
whether there were any other reasons for not
attending his office on the day of strike, is

to our mind, ab initioc veid."

The Bench also observed:

"We feel that the stand taken by the respondents

that the applicant is permanently debarred from
challenging the order of 15.3.1985 because he
had not challenged the order of 30,2.1968 is not

fair and just. 1

Subsenquently, M.P.No,2088/88 was filed seeking certain

clarificaticns in the order dated 7.9.1987 in OA No.,155/86

Pole TILMARI's case (supraj. The Division Bench passed
the following order:

npcecordingly in the interest.of justice and

in clarificaticon of our judgment dated 7.9.1987
in O.A. 155/86 we direct that the applicant
should also be considered to have been promoted
to L.5.0. uith effect from 1410.1968 on the
basis of the recommendations of the D.F.Co.
which met in 1584 uithout subjecting him to

another further D-QlC., with all such
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.consequential benefits of pay, allowuances, N

seniority etc., as were given to respondents
. \
4 to 7.
We have also considered the contenticon of the
learned counsel for the applicants. Their plea proceeds

on the footing that juniors to the present set of

applicants in these five 0.fs have been promoted, even

though notionally, from 1.,10.1968, when the applicants

were also entitled to be promoted like those who have

) _ o
«superseded them, The reason was; that the applicants names

héd to be considered and the DePaloe could have held
that so and so was unfit, Eut since they uere never 'taken
into consideration, they cannot be superseded on any
ground except on the ground of being unfit.
Neither any DPC considered their names nor found them
unfit, Conmsequently, being seniors to those who have
superseded them, they are entitled to proéotion like those
uho have been promcted with effcct from 1.10.1968 .

out
However, as pointed/earlier, since the applicants have
already been promcted, the only cuestion is : what is the
relevant date from which they are tﬁ be promcted. The
Rules of promction require that it has to go by seniority
subject to the rejection of unfit. If none has been found
to be unfit by the D.P.L. a presumption will arise that
they are all fit and being seniors toc those who have been
promoted, the’applicants are also entitled +to be promcted

from the same date viz. 1.,10.1968. The principle is that

a senior who has been overlooked and not considered for

promotlon and does not suffer from any bar is to be placed

i ¥
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ahesad of

his juniors in matters of promotione.
e find considerable force in the above argument
and we are of the view that the applicants are a;so
entitled to promotidnAFrom 1.10.1968 being  seniors
to thosé who have been civen promoticn by ﬁrders dated
30,9.1968 and 15.3.1985. Since the promotions have

already been given, the only question is to be decided

from which date they should get promeotion. There is

no deoubt in our mind that they must get their promotion

from the date, their juniors got promctiocn viz., 1;10.1968;

S - S D

We also notice that the juniors who have keen promcted
vide order dated 30.2.19€8 uere alsc given the benefit

3

of pay and allouances. The applicants; beihg senior to
-hose who have superseded them are also entitled to
similar relief from 1.10.1968,

Ve, therefore, allou these U.As and direct the
respondents to orant ‘promotion from 1.10,1968
to the present anplicants in these five Be.As and they

uould also be entitled to monetary henefits arising out

erence of pay and allouances from 1.10.,1968 to the

e VS —an

e of their pnromotion. The above order may be

complied within 2 period of three mcnths from the daté.

cf receipt of a copy of this order. There will be no

&

(AMITAY BANERII)
CHARIRMAN
2o |40




