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O.A No. 1577/88

Dr ,Ram Kumar Gupta & Another vs, Union of India

OA No, 1742/88

Dr,S,P.Singh vs, Union of India

CORAM Hon'ble Mr, T,S,Oberoi, Member (J)
Hon'ble Mr, M,M,Mathur, Member (A)

PRZS:NT: Mr, K,N,R,Pillai, counsel for the applicants
= Mr, P P, Khurana, counsel for the respondents

M, M, MATHUR

Applicants in the above two cases were

appointed as Junier Medical Officers on monthly wages

in C,G.H,S, Dispensaries' in New Delhi during February/
August, 1986 in terms of appointment letters at

~Amnexure A-1, They continued working in that capacity,

with break of one day after every 90 days service,
till their s ervices were. terminated in August 1988,

€onsequent upon joining ofi regular Medical Officers

" approved by the UPSC,

2, - Applicants have filed two Applications
captioned above c¢hallenging their termination under

the Industrial Disputes Act and praying that they
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:Kidlspute ' hppllcants are qualified Medical graduates

’(g\’ | - : | | | %
Lt : N i

~2- | - ¥

e T .

EX S SR

~sheu1d'be treated aS'contihuously in's&§3i¢e, witbwgéll

.-+ :..consequential] benefits, %Since{the-facis and circumstances

. of ALl theeaﬁplicanjsugnduétherrellefsfasoughf “by them

‘ ha;are»idehtical*'-we“consider*iirrappiopfiate-and‘expedidnt

”ékﬂtO'dispose of both'the Applications: by~ this .common

judgement, ... O O T fLL:};if?,-‘
- The relevant facts of the case are not in
- L
_and were app01nted as Junlor Medical Officers on monthly

.wages in vGrlous C G H S Dlspensarie i dJ] Delhi

euinltlally for a peri@d of 90 days at a tlme ‘which was’

extended, with a break of one day,from tlme to time
They were entitled to a fixed 'salary of Rs 650/= P,M,
’plhe'”KlldiahceeZHEEQadmiesigle to other Junior .i
. Medlcal Offlcers but were not entitled to any
1ncrement They were alSO not entitled ' to -any other
~pbenefits like Prov1dent Tund: facﬂllty or any type of
‘Leave and conveyance allOWance as is a dmissible to
’:'"Regular‘uectors Their appomntments could be terminated
at ahygtnmemwmthouk?‘any{ndfice or assignlng any_reason,
The'applicaqts'cbnfinued working uﬁder‘these terms
,;endgQpnﬂiblphSwﬁillepgust}él9883wheh'theirﬁservieesi
-;were>termihated=conSequentzupgni joining -  regular
v Junioxy Nbdical Offlcers epproved by-the~U-P'S C. The
.- impugne.d corders: of termination in respect of S/Shr1 Dr,
.:R.K;Gupta and Dr; Prém: Lal. s ho-h
: dated”llaB-BB :and. Annexure: A=IV datedgj¢3v8-88.1n""i
O 1%77/88. -g4miYerly, the-ﬁerm;gation order in respect

ﬁa;ehat_Annexures AFIII

. of ‘Dr, S,P.Singh is at Annexure A=IV dated 23-8-88 in

OA 1742/88,
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- 4§~ 7. Applicants  have.:challenged the impugned -
- .~ orders primarily on thexgreund$;¢hat their termieation is
~intwviolation of the mandatory provisibnlowaectien 25 F |
- of Industrial Disputes  Act,:. It has been pleaded that |
dospitals and Dispensaries come within ‘the 'definitien
o of 'IndUStry as deflned 1n Section 2(3) of the I,b,Act. |
ﬂ:@%'f is held by the Sprﬁm!<3°urt in Bangalore Viagter Supply |
"~.._ ) A‘ufand beweragg Board vs R RaJaEEal, It has further ?
- '?l~wjilbeen pleaded that a doctor is a 'workman' as |
deflned in Section 2(s) of the I, D, t,! This has been
supported by several judgements of different High CGourts
as cited below.- _- o IA “”‘ ' _
1, AR 1961 Assam 30, (DB), Bengal United Tea %
: Company VS, Labhaya j
'é;f1977 Lab c 1088 (ALL) (DE);.DE,P,N,Gulati vs, %
S S Labour Court. Coal ?
3, %rg’?zN(.;z()Ggg 229 (P&H), State: of Haryana vs, e

c . 4,:1986 Lab IC 1816 (ALL% (DB) Dr.Surendra Kumar !
ThT o Lnat n fo.. o va o Shukla wsy i Union. of -Indial ;i ow-

Poovn e ommanu o Dy :i(‘i::7‘,'6‘)’" Vol 32 FIR 323(GUJ)

: e

;efon.the-basiSﬁofLthesefjhdgements;ﬂthegcaSe‘put up by the
ﬂ;applicants_is%thaﬁiretrehchméht~*6£:their»Servicee without
et COmplying‘uith-theshandaﬁoﬁyi pnbvieionskofSeetion 25 F
LT 0 0 of ther Industrial -Disputes. Act is&illegaliuand.Void, thus
«t  calling for a declaration that they -continued to be

" in’ service; . In" support-of this’ contention,: the applicants
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sihave’ s . ' UL
/reliemiupon the ge@gement of ‘the Supreme Court in

the caSe of Mohan Lal vs Bharat Electronics2

s, 7 In the written statement. filed on behalf of the
hfrespondents “the claim of the* applicants has been

" opposed primarily” on the ground that. ‘the - pOSt of
fyMedical Officer' in CGHb Delhi-is Tequired to be filled

“on Tegulat "pas is through the ‘UPSC in conformity with the

ﬂlprbv1Sions‘ of Recruitment ‘Rules notified for that °
post ' Applicants were, “however, appoihted through

) the Employment Exchange.lonly on monthly ‘wages purely
as a temporary measure for 90 days “at a time® and their

services ‘were extendeo,' w1th a break of one day, till
Yie posts of Medical Officers could be-filled up on
fregular basis through the" UP:C As such, Tespondents
" have | plnaded that the applicants have;moVstatutory
"right to claim regular app01ntments against the post,
':It has been further pleaded ttet the services of the

‘*‘applicants have been terminateo ”'only on joining of

JM&Regular medical Cfficeryapproved by the ‘UPSC and

Zstrictly by following the principle‘- -of VLast come

3f1rst go'; Respondents' casé’ is’ that the employees'

; working in the CGHs are governed by "the Central

\'"‘CiVil Service RuIes and ot by ‘the . . Induétrial DiSputes

“Act as claimed By the- ‘appiicants and therefore, the
ﬂﬂbjudgements cited ““on their behalf “aré‘not applicable

.1 N

h to the ‘instant case

\M.‘ég . Durlng the arguments the learned counsel

. . for theragpondenms,szerred to the judgement of Pull
Bench in the case of A, Padmavalley vs, ELBLE_Q;

'2,71981(2)SLR II(SC)
3."1990) 14 ATC/914
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“that

dn which it has been held_ the Administrativw Tribunals

?constituted under the Administrative Tribunals Act are not

}substitutes for the authorities constituted under the

. Industrial. Disputes Act, and_hence o all matters over which

the Labour Court or- the Industrial Tribunal ‘or other

. authorities. had jurisdiction under the Industrial Disputes

. :Act .do not automatically become, vested in the Administiative;

| Trlbunal.:for;adjudicatlonsf It has been further held that -
- an applicant seeking, a relief under the provisrons of the

- I,D.Act. mnst ordinarily exhaust the remedies available

- under that-Act Relying upon this judgement the learned

counsel for the respondents argued that since the applicants

are challenging their termination only on the basis of

. ialleged violation of Section 25 F of the I D JAct, this

Trlbunal has no jurisdlction to grant any relief to the
app11Cants unless they first exhaast the remedies available

under the I oL Act . In reply to this argument the learned

_counsel for the applicants cited the Judgement of the

, Princ1pal Bench of this Trlbunal in the case of KRam Chander

VS, Union of . India & Others (OA 1584/88) decided on 9-8-91

-

_.in which, 1t was held, in a 51milar case that where

.é;.JuriSdlCtLQn -has been exercrsed by admitting the Application,

-1t will not be proper to dismiss the same on the ground of

_w_nt of JuriSdiction . The lea'ned counsel argued that the

‘instant Applicationsalready stand admitted as far back as

_ .on 16-9-88,and thebleadings _of Loth thetrsides are already

complete, He, therefore, urged-g_ that '1n such a situation,

- 1t will not be fair to reject the ApplietionSmerely on
the ground of jurisdiction He further submitted that in

S

'the case Padmavalley & Ckhers (SUpra) the Full Bench
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EﬂThelrxlbqnal{canp@lways-exercise‘ thebowers of -the High

has not completély excluaed the jurisdiction of .
the Tribunal .in the cases falling under ‘the. I,D.Act,

cgurt*under Article 226 of. the, constitution and

'x adjudk:ate 1n such matters/ depending upon the facts

and ciréumstances ~of each case, . . .. . .

. °.T. We have carefully - perused the . pleadings and

.~ -documents- .on.record,3nd, have also heard .the

~ arguments- advanced by. the learned counsel .for both the

..parties, .Admittely, the entire case of the applicants

, :is based .on their assertion. - that.they fall within the

... definition of. . 'workman'..as.defined in Section 2(s) of

the I,D,Act and therefore; .their regrenchment without

.., complying .with the mandatory, pre-requirements of Section

TGQQ'E:,Qf?the saddiéctwisxqillegal,and void,. The applicants

~~have not pleaded any violation of Articles 14 and 16

-, of the Gonstitution mor. have.. they ralleged any

Anfringment .of the‘principleswoflnatqralgjgstice,
Durlng arguments, Ain.reply to a.specific. query, the
learned counsel for the applicants greitenated that
the appllcants are clalming Telief .only... Junder the-'

Industrlal Dlsputes Act Both the parties .agree that

',‘; the questlon relatlng to the Jurlsdlcthn of this

Irlbunal over tht alsyutes relatlno . to-the I ,D Act

.«y. Wi {_;;.-.,,.‘ ":"‘ 5 i- R

.f stands p declded by the Full Bench in the -case of

A Padmavalley L others (supra) ~.In para, 41'(2) of the
said Judgement it has been. clearly ~held, that an

appllcant seeklng a relief under the pfovisions of the

3 (T T T e e e et e




‘astlll pendlng before this Tribunal

-7

“Industrial Disputes Act must oTd i’n‘arni/“ éxhatist

rémediés- avallable under ‘the Act “In sub para (3),

it has been further observed that the powers of the

Adminiétiativé”Trib@na;iaxé>ihéﬁsamé'ﬁ§_ihafﬁof.the High

'Court under Article 226 ‘6f ‘the Constitution but

exercising of that discretionary power would depend
upon the faéts and circumstances of each case as
well*aS‘thé'priﬁciples,laid*doWh ih'théiéasefof Rohtas
Indws tries iéferiéd“ih’%hé»jﬁagohénti"ﬁowevér;_in

para 39, ‘it has béen observed-that exercise. of such

- discretionary  powér shuldibeé - resorted th'dnly in

.+ excéptional 7Cchhmétaﬁtés where thévcdﬁpetent authority
-.irgnores ahy~ététutory'prbViSionsTor"ééts‘ih:violation of
Afticlevl4 of the Constitution, In'the case of Ram
‘Chander (supra) rel%éﬁ upon by the'lééfhéd‘couﬁsel for

‘the applicants, the Tribunal has chosen to exercisethe

discretichary power ‘as the applicants weré daily

‘wage ‘mates; working in'the 'Delhi Milk Scheme and the

ﬁéfter*héd'béen*ﬁéﬁdfﬁéﬂﬁfofjfihal;hééiiﬁd for nearly

~=3:~-yeérs "However, ‘the'factls Gid cncmstmdes bef ore Uy
"G qpitb\diffenent ﬂppmiwaﬁts aré rot low paid daily

F-wage” workers ‘but -are profe551onally qualified

. “.doctors; Admittedly they were not recruited by

’selectlon through UP3C-as required under the Rules but

'were* only app01nted as a stop—gap arrangement-for

89 days atu ax time, at'a fixed' monthly salary, ‘During

~ argumen$§, ‘it transpired that the' manner of their

~1appointment ‘has beeri separately hallenged by the
“.applicants through sépafatéi applicatlon° Which are

29
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| In the instant Applications, applicants have. nowhere

 pleaded any violation of Articles 14 and 16 ‘of the

Constitutlon,but have only’ alleged violation of

Section 25 F of the Indistrial Disputes Act,

8, In the circumstances we are of the view

'that the appllcants must first exhaust remedies

avallable under. the Industrlal Disputes Act as laid
down in P@rq 41(2) of the Full Bench Judgement in
the case of A, Padmavalley (supra), Consequently, tﬁe
present Applicatidns are not maintainable and the

same are hereby dismissed,

Both the Applications captioned. above

stand disp05ed of accordingly, but in the circumstances

we make no order as to costs,

T T ——— YT e T e

T 7—“*“—‘7_"__"—"__4_——‘—_"' s e - At 2 "Ll,;__j TR TN -
( MM, Mathur g ( T,S,0pberoi ) )
Vember (A Member (J) Y




