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Applicants in the above two cases were

appointed as Junior Medical Officers on monthly wages
in C.G.H.S. Dispensaries in New Delhi during February/
August, 1986 in terms of appointment letters at

Annexure A-1. They continued working in that capacity,
with break of one day after every 90 days service,
till their s ervices were terminated in August 1988,
consequent upon joining ofi regular Medical Officers

approved by the UPSC,

2. Applicants have filed two Applications

captioned above challenging their termination under
• the Industrial Disputes Act and praying that they
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Should be treated as continuously in service^ withy; all

" ^consequerrtialLj^ :Sinc^. the facts and circumstances

• of ^11 the-applicants and • the; relisfs sougj^.^^ jjy them

" : are. idejitical, ' we: consider it apprdpriate and expedidnt

ta dispose of : both, t he^pplicati;ons by vthis common

V j udgem-ent. / -v j l. •: ^ -

3, The relevant facts of the case are not in

"dispute. Applicants are qualified Medical graduates

and were appbihted as JuniorTJWedic^ Officers on monthly

wages in various C.G.H.S, Dispensaries, ^inv Delhi,

initially for a period of Sb days at a time which was

extended* with a break of one day,from tine to time.

They were entitled to a fixed salary of Rs, 650/- P.M. \

''plus " Allov\anc,es admissible to other Junior

Medical Officers btat were not entitled to any

increment. They were; also not: entitled to any other

.benefits like PrpvidlQtit. ruiTd_ facility or any type of

Leave and conveyance allowance as is a dmissible to

Reguliai^, Uoct:or.s:,;;rKTh.& appointments could be terminate!!^
at any tHrae wit^h^bu^^ any notice pr assigning any reason.

The applicants continued working under these terms

^.and cioniSitipns till-.August,; 1988:iWhe;h tl:^ir:;services

^ V 7wer@^ termiinatedi consejqu«fit .uppn^• j:Oinijnig; regular

VJ : :vJunior;,Medieil Offlc^ers- approved by the^ y,P.S,C, The

v'impugne.dijorders of ter^iin i>f S/Shri Dr.

; E.:K.Gupta artfi DCi, Priipu Lai..-y L. -are, at Annexures /t-III

: 1., ; dated 11^8-88 ? atid Annexure; A-jy dated, i ^3-8-88 in

a, 15^7/88.

,of Dr. S.P.Singh is at Annexure A-IV dated 23-8-88 in
•(A 1742/88.



-3-

- Applicants , have..-challenged the laipugned

, orders primarily on the ;grownds that their termination is

in'viiolatipn of the mandatory provision of Section 25 F

of Industrial Disputes Act ^. It has been pieaded th at

^spitals and Dispensaries come vdthin the definition

of 'Industry' as defined in Section 2(j) of the I.D.Act.

-i-S held by the Court in Bangalore IVater Suppllr

and beweraqe Board vs, R.Ra.jappa . It has further

been pleaded that a doctor is a 'workman* as

defined in Section 2(s) of the I,D. ct. This has been

supported by several judgements of different High Courts

as cited below

1, AIR 1961 Assam 30 (OB); Bengal United Tea
Coiapariy vS, Labhaya,-

2. 1977 Lab" IC 1088 (ALL) (DB) ; Dr.P.N.Gulati vs.
Labour Court,

: x: *. 3^ 1982 (2) SIR 229 (P&H), State-of Haryana vs.
Dr. N.K.Goel.

4. 1986 Lab IC 1&16 (ALL) (DB) | Dr.Surendra Kumar
1 i: . . . • . Shukla vs;. ; Linipn of; India.: :

^ 54 ;(i7;6) Vol^ 32 ELR .323 ,(Cuj) M
: , _ ^ ^ _ ...... ,

5 On thfe basis iof. thfrs.^' judgemfents^' the case put up "by the

applicants is ~that' retrehchSnent of their, services without

complying'vi th the mandatory pr^jv is ions ofSection 25 F

of the Industrial Disputes Act is illegal and Void, thus

calling for a declaration that they continued to be

in service-, in support of this eohtentibn, ths applicants

• : ...

TC

1. 1978(2) SCO 213
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h^ve

.o j

ive';'? ; ; -.^•: ;i, " •-s ^ - •.' .
/relieidupon the J^gement of the Supreme Court in

the case of Mohan Lai vs. Bharati?d.ectr onics^

5, In the written statement^filed bn behalf of the
respondents,, the claim bf the applifcants has been

opposed primarily on the i^roiind that the post of

Medical Officer in to be filled

on regular basis through the lOPSC in conformity with the

provisions of R^crtiitment Mes notified^ for that ^
post. Applicants were,' hbweWrj apjSdihted through

the &nploWent Exchange ioiUy on monthly Wages purely

as a temporary'measure for ^ days at a time and their

services were extended » with a break ofone day^ till

tb5 posts of Medical 6ffleets'' teiild b¥ filled upon

regular basis through the t/PSC, As sucHv

have pleaded tliat the applicants have'no statutory

right!; to claim regular appointments agaiiist the post.

It" has been "further pleaded^ tie t the services of the

applicants have "^been termihated ' only "on joining of

Regular jnedical dfflbeVapproved by the. '̂̂ ^^ and
strictly by foil owing tlW principle "of 'Last come

f irst go*^ Respondents •~case is that the employees

working in the CGH^ afe ' ^werh^d'" Central
Civil Service Rules and 'ndt by the- IhduStfial Disputes

Act as claimed by the"applie and the^fore, the

• judgements cited •on their faeha: If Sre 'hot applicable

to the instant case,

5^ During the arguments, the learned counsel

for ther^^ponde^nttsi referred to the judgement of Full

Bench in the case of A-Padmayalley vs. C.P,W.D,^.

2.'l98i(2)SLR II(SC)
3. (1990) 14 ATC/914
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that

in which it has been held/ th^ AdroinistrativeMribunals

constituted under the Administrative Tribunals Act are not

substitutes for the authbrities constituted under the

Industrial Disputes Act. and. henpe all matters over which

the ^bour Court or the Industrial Tribunal or other

authorities had jurisdiction ynder the Industrial Disputes

: Act do not automatically become, nested , in the Administxa tive

Tribunal for adjudication. It has been further held that

an applicant seeking a relief under the provisions of the

I.D.Act.®H%t ordinarily exhaust the remedies available

under that-Act, Relying upon this judgement, the learned

counsel for the respondents argued that since the applicants

are challenging their termination only on the basis of

alleged violation, of. Section 25 F of the 1,0.Act, this

Tribunal has no jurisdiction to grant any relief to the

applicants unless they first exhaast the remedies available

under the I,b.Act,.In repiy to this argument, the learned

, counse.l for the applicants cited the judgement of the

ftrincipal Bench of this Tribunal in the case of Hain Chandar

vs.-^^j-'niQn of _India 8. Others (OA 1584/88) decided on 9-8-91

ir) which ,it .was h^eld, in a s.im^ar case, that where

, jurisdict^pnhas been exesrcised by admitting the Application,

it Vfyill not be proper to dismiss the same on the ground of

want of jur-isdiction. The lea: ned counsel argued that the

. instant Applicatipnsalre^dy 5t,andi. admitted as far back as

on, 16-9-88 ^and th^l.eadings of both thesides are already
complete. He, therefore, urged- , that in such a situation,

it will not be fair to reject the Appli^tion^Jmerely on

the ground of jurisdiction, ^ further submitted that in

the case A.Padmavaliey & Others (supfa), the Full Bench
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.has not completet juris^i^ion of

the Jtibunal in the cases falling und?».r the, I.D.Act,

Tribunal, can alwiys,.^xercise t^:^o^®rs; ®f the High
Cpurt under Artiplf ...226 of „the, Cpnst^^^ and

adjudicate in such m|tt«rs^ depending upon the facts
.and circumstances pf. each case. , . ,•

. 7, j We, h^ ca^fefuliy : perused, the pleadings ard

d€K5Uiients on frecord .and^. haye.^^^^^ heard, . the

arguments-advanced by the learnel^ counsel ..for both the

. part.ies^. . A entire., case: of the applicants

.is basjed ^pp thtlr assertion that:: they f within the

defini;tion of, ;^vvor^an« a^^ Iji Section 2(s) of

, the I.D.Act and thereforer? retrenchment without

complying with th® roanda^t^^^ pre^requirements of Section

2̂5 F .. of. the said. Act^..is illegal,, and void, : The applicants

have not pleaded anyjviplat.lpn of Articles 14 and 16

of t,he ^r'onstitut-ion .nor .;, have .. they '

..infringment of, th^ ,pri,nci|4;es. .p| .natural ^ju

^ ^Di^ipg, , ^ tp5,,^.,.^pecif ic^.^qu;ery, the

learned counsel for, the appligants .. ireiterAted that
r .V • . • -J.,.. -K - • • " < • .^ . . . ... ^

the applicants are xlain)ing, r;el the

Industrial Disp^tes ^c.t., parties.-agree that

the question relating tp the, this

Tribunal pver the di%,i ut,es., relating to-,the I,D.Act jl;

if;

11 '̂
A.Padmavelley & pther!^., (supra). .In para;.„41^^ of the

said judgement, it has been clearly an

applicant seeking a relief .under,; the pfovisions of the

i: .
;
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Industrial Disputei Act must bidinarily exhaijist

remedies available under the Att. In sub para (3),

it has been ftoher observed that the powers of the

Administrative tribunal are the same as that of the High
^ourt under Article 2^6 of the Constitution but

exercising of "Uiat discretiohary pbwer would depend

upon the facts and circumstances of each case as

well as the priricipies laid down ih the case of Rohtas

ihdigtri^s referred ih the However, in

para 39, it has been observed that exercise of such

discretionary power shuldtb^ resorted to drily in

exceptional circumstahces where the competent authority

-irghores any-statutory prbvisions or acts in violation of

Articles 14 of the Consti'tution, In the case of Ram

Charider (supra) rel^d upon'by the 1earned cours el for

the applicants, the Tribunal has chosen to exercisethe

discretionary pbWr as the applicants were daily

wa^e mate .Si working in-the;Delhi Milk «5bheme and the

niatter hiad been"F^eridihg ^for final heaitin^ for nearly

3 'years,- Howfrver,

' oa^^itis^feqf® iic)t l<^ paid daily
— wage wcirker^^ ar«^ lirof'essioriaiiy
^doctors; i Admittedly, they Were not recruited by
selection through Ul^SC-as require cl under the Rules but
were only appointed as a stop-gap arrangement for
89 days at^ a. time , at a fixed monthly salary. During

argument?, it i^r^spired that the manner of their
appointment has beeri separately challenged by the
applicants thrbtj^h sepaj^te applications s^^eh are
still pending before this Tribunal

s

1

»!•
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In the instant Applications, applicants have nowhere

pleaded any violation of Articles 14 and 16 of the

Constitution but have only alleged violation of^

Section 25 F of the Indte trial Disputes Act,

8, In the circumstances we are of the view

that the applicants must first exhaust remedies

available under the Industrial Disputes Act as laid

down in Para 41(2) of the Full Bench Judgement in

the case of A.,Padmavalley (supra). Consequaitly, the

present Applications are not maintainable and the

same are hereby dismissed.

Both the Applications captioned above

stand disposed of accordingly, but in the circumstances

we make no order as to costs.

:5 ;

( MXM&hur ) ( T.S.Oberoi )
iv'iember (A) Member (J)

a tk


