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The applicant, Shri Ra j pal '3 ingh, has filed

this application undsr Section 19 of the Administrative

Tribunal Act, 1 985 challenging the impugned ordeis datad

10.9.1937, 13.1,1988 and 21.5,1988 respectively.

2, The applicant uas appointed as a constable on

1.7,1978 in the Delhi Police. During the course of

his employment, he was posted at Uest District Lines

uith Sub-Inspector 3.1, 3agdish Kumar at Police Station

Tilak Nagar, Delhi. The charge against him is that he fs
I

alleged to have visited the house of Smt. Goma, resident

of house No. C-753, 3,3. Colony, Hastal Road, Uttam

Nagar and demanded illegal gratification. On her refusal,

he threatened her uith dire consequences under the influ

ence of liquor. The applicant also misbehaved and con

tinued making nuisance at Police Station Uikaspuri, Neu

Delhi, During the course of his employment, the applicant

uas posted at Uest District Lines uhere S.I, 3agdish

Kumar uas also posted at the same place uho had threatened

him that he uould•arrest and implicate him in some case,

I

Eventually, S.I. 3agdish Kumar arrested him on false

charges under Section 92/91^/91 of Delhi Police Act on
I

9,9,1986, P,S. Wikaspuri, Neu Delhi.

3, Though he uas arrested under Delhi Police Act

yet he uas also simultaneously -departmsnta.lly
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proceeded - against him uids ordsr dated 11 .3.1987,

4, The applicant has sought for quashing of the

various orders passed by the Disciplinary Authority/

Appellate .Authority/Revision Authority.

5, The main contention of tha applicant is that it is

clearly mentioned in Annexure 'A* that the evidence-

and material available for prosecuting him may not be

sufficient to prove his guilt beyond all reasonable

doub.t '̂ nevertheless, the Respondents initiated criminal

charges as uell. as departmental proceadings. This shous

the biasriand' vindictive attitude of the Respondents,

Secondly, the charges made against the applicant in

departmental enquiry as uell as in.the criminal court

are on the same facts and same uitnesses. Therefore,

having initiated the criminal proceedings, parallel

departmental enquiry on the same charges uas not

maintainable. Thirdly, the departmental enquiry as

such uas not conducted in a fair mannei^ since the

main uitnesses i.e. Smt. Goma and Lillu Ram did not

depose against the applicant in the departmental enquiry,

6, The applicant further contends that in spite of

the request that departmental enquir,y need not be
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proceeded uith in vieu of the fact that the criminal

proceadings have already been initiated against him^

Nevertheless, the Respondents conducted a preliminary

enquiry as per rule 15(l) of Delhi Police (Punishment

and Appeal) Rules, 1 980 by Shri K,3« Thakur, then ASP,

Tilak Nagar which uas folloued by regular departmental

/

enquiry. It is contended from the evidence recorded by

the Enquiry Officer that no charge uas made out buttha

charge uas framed and handed over to the applicant uhich

is at Annexure *C*, Tha defence of the applicant uas not

considered. Lastly, bo th t h b "appeal and the revision

application gere made subsequent to the acquittal of the

criminal case uhich uas delivered on 1.12,1987.

\

7, In the light of the above, the question to be sean

here is whether the applicant, uho has bean acquitted by

the criminal court of the charge brought against him by

giving him the benefit of doubt can be proceeded against

in departmental enquiry on the same set of facts and he bt

punished.

8, The reply filed by the Respondents does not meet

any of the point referred to above and not germane to the

issue at hand,

9, The criminal case filed against the applicant on
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12,9.86 under Section 92/93/97 of Delhi Police Act is on

the same set of charges as are alleged in the departmental

enquiry and the same set of witnesses, who were examined

in the criminal court as well as in the departmental

enquiry. In the criminal case accused/applicant was

arrested on the statement of Smt. Goma • .-r ,

that accused came under the influence of liquor to her

and demanded monthly payment. On her refusal, he tried

to beat her and the neighbours, collected there and the

accused uas taken to the police station. The learned

(Metropolitan Magistrate, after considering various evi

dences, observed that the police could not arrest the

accused without warrant from the natropolitan Plagistrate.

The police cannot arrest the accused without warrant

unless offence is committed in the very sight of police

officer. Therefore, the arrest itself is not - confima^-

tive with law. Further, the statement of PU3, constable

Harkishan^ stating that the accused was behaving decently

when he was taken to the hospital and as per medical

report alcohol breath was declared doubtful which also

demolished the very basis of the prosecution story.

Therefore, the court had come to the conclusion•that
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prosscution has failed to bring the guilt of the

accused beyond all reasonable doubts rather it appears

to be a false implication at the instance of the Inuss-

tigation officer. Hence, the accused is acquitted of

the offence under section 92/93/97 of the Delhi Police

Act, etc,

10, On perusal of the departmental enquiry records,

ue find that both PU2, PLJ3 and PU4 i.e. Smt, Goma,

Mr, Lillu Ram and constable Harkishan did not depose

against, the applicant in the enquiry. On the contrary,

PU2, Smt. Goma specifically deposed during the enquiry

that public people uere taking constable Raj Pal touards

police station. She uas also called by the Sub-Inspector

Dagdish Kumar and he urote something on a paper and took

her signature and sent hsr back to home. During the

cross examination of the defaulter, she confirmed that

her present statamants are true instead of statements

submitted before ACP, Tilak Nagar etc. Similarly, Lillu

Ram also deposed in the same manner stating that in the

police station signatures yere taken on some papers', Hed:

not knou uhat yas uritten on those papers. He also denied

that the date of incident is known to him..

/
\

/
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Hs further statsd that the Sub-Inspector eallsd him

J

from his house for the signatures on the papers and also

stated that the signatures uisre takan under pressure and

he uas made to sign at desired places. Even PU4, constable
V

Harkishan, uho had taken the aoplicant to Ram Manohar Lohia

Hospital for medical lexamination, deposed that after medical

he put the constable Raj Pal in the lock-up at police sta

tion Janakpuri and the concerned papers of medical uere

handed over to 3,1, Jagdilsh Kumar. During the cross

examination, he stated that he uas not prasanfc in the

police station uhen the public people brought the constable

at police station. He further told that the constable

uas neither abusing nor making noise in the police station,

uhen he came there. He further stated that the constable

did not make any noise or misbehave., .

further contended that tha 3.H.0, Shri M.R.

Mehmi uas not cross-examined by the enquiry officer. Except

the departmental witnesses i.a. SHG and SI Jagdish Kumar
\

all other witnesses did not depose against the applicant.
\

Accordingly, the criminal court had acquitted the applicant

on the alleged charges lev/ellad against him under section

92/93/97 of the Delhi Police Act, and also stated that he

was falsely implicated by the department.

12. It is saon that in spite of initiating of-criminal
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proceedings as well as dspartmsntal enquiry, the

applicant uas suspended Promr1 Si 9,36 to '12.

Therefore, the applicant contends that the findings

of the enquiry officer is peruerss and based on no
1

evidence. Despite the same, the disciplinary authority

vide its order dated 10,9.37 dismissed him from

service uith effect from the data of issue of this

order i.e. 10,9,87, Though the applicant preferred

an appeal to the revision and competent authorities

which was rejected by the authorities concerned on

13,7,38 and 21.5,38 respectively,

13, In the conspectus of facts and circumstances of the

case, ws find that though the applicant u/as medically

examined the medical report of the Ram Manohar Lohia

Hospital h»as not bsen annex<Bd,' The content of the

medical report is brought out in the judgement of the

criminal court stating that the alcohol breath was

declared; doubtful.

14, The learned counsel for the_ applicant^ in support
stated

of his cantention^^that the disciplinary enquiry has not

been co'nducted in acc\3rdanca uith law and punishment

imposed pursuant to the departmental enquiry was contrary

to the provisions of law and the same requires to be

quashed. He further contended that the ASP who conducted
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the preliminary enquiry uas called as court witness

and deposed before the enquiry officer in order to

clear some doubts. The Respondsnts drau our atten~

tion that this is permissible in v/ieu of Rule 15(viii)

of Delhi Police (Punishment & Appeal) Rules, 1380

uhich reads as follows

" After the defence e,<iidence has been

recorded and after the accused officer

has submitted his f^inal statement the

Enquiry Officer may exanine any other '

witness to be cailed"cour-^ witness"

whose testimony he considers, necessary

for clarifying certain facts not already

covered by the evidence brought on record

in the presence of the accused officer

who shall be permitted to cross examine all

such witnesses and then to make supplementary

final defence statement, if any, in case

he so de sires, " .
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The applicant contands that hs uas not allousd to

cross examine -the court uitnass, Shri K.S. Thakur,

uhich allegation is found to be?prima facie,correct.

There is nothing contrary on record to show that he-

/ j

has been allowed to cross examine the court uitnesses,

IS. The Isarned counsel for the applicant, in support
\

of his contention, contended that both criminal prose

cution as uell as departmental enquiry on the same set

of . facts is not permissible. He relied upon the decision

of the Tribunal in Ram Niuas v. Commissionsr of Police

1992 (2) SL'R Uhere the Tribunal held that the

charge levelled against' the apolicant in the criminal

case as uell as the departmental enquiry uas substantially

the same, whether in such a. case it will be opan to the

departmental authority to come to a different conclusion

and impose the penalty of removal from- service uhils the

criminal court has acquitted him though it uas by giving

him the benefit of doubt. The discretbnof the department

must be exercised judicially and some valid reasons must be

given for differing with the conclusions of the criminal.

Accordingly, the Tribunal held that there uas no proper

application of mind on the part of the authorities concerned

as required by the decision of the Supreme Court in the

• I

above mentioned case.
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'Ifi* The facts of this casis is similar to the case

referred to ^ .'and in the instant case it is an un

disputed fact that subsequent ta thG decision of the

criminal court, the applicant has. filed the appeal to

the competent authority and brought to the notice of

the appellate authority that he has been acquitted by

the criminal court. But the appellate authority has

not mentionad the findings of the criminal court by

merely stating the allegation made against the appli

cant that he Uas under influence of liquor created

public nuisance on 989.1986 and thus the constable Raj
\

Pal Singh is an indisciplined constable and his con

tinuance in the force will not be conducive to proper

discipline of the fores and conPirrD^ithe dismissal order

passad by the disciplinary authority. The Revision

Authority vide its order dated 21,5.88 has mentioned

that the acquittal of the petioner by the court doss

not help fiiim in any uay but only stated that duri
ng

petitioner
departmental proceedings, the/had consumed alcohol,

misbehaved yi th senior officers at police station

l/ikaspuri and thus louered the credibility image and

prestige oi Delhi Police which is a grave misconduct,

Since he has not brought out any fresh evidence in

the ravisian petition, the same is not sustainable.
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17. From the above, ue find that the main chargei

levellsd against the applicant is that he has consumed

alcohol and misbehaved uith the S.H.Q, and S.I, 3agdish

Kumar, The said, charge has been negated by the indepen

dent witnesses Smt. Goma and Shri Lillu Ram and constable

Harkishan which fact has been.braught out in the findings

of the criminal court. It is not the case of the Respon

dents that the charge against the criminal case as well

as in the departmental enquiry is not one and the same.

On the other hand both the witnesses as well as the

charges are similar and, therefore, thers is n o justifi

cation on the part of the Respondents to initiate deparj:--

mental enquiry especially having initiated the criminal

proceedings against him and imposed punishment prior to

the findings of the criminal court. There is no iota

of evidence against the applicant that he had consumed

alcohol and as a matter of fact the enquiry officer had

not taken into account the statement of the defence wit

nesses of the applicant while finalising the enquiry

report. The concerned medical officer who had examined

him has also not been examined by the Respondents, During

the course of hearing the learned counsel for the appli

cant furnished a copy of the departmental instructions
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iAnnexurs '3') vide dated 1.5.80 yherein it is

envisaged " Tha •fficer uho had conducted the

prsliminary enquiry uas cited and examined as

P.'ui, but copy of his preliminary enquiry report

uas not . furnishsd by the enquiry officer to the ,

defaulter giving him an opportunity to cross-examine

the uitness. This has e^ffectsd proper cross-examination

and goes a-.gainst tha principles of natural justice

vitiating the departmental enquiry ab initia. Copy

of the departmental enquiry reoort in such cases should

have been supplied suo moto at the initial stage along-

uith the summary of allegations even if no specific

report has bean made by tha defaulter," In the ''instant

case the said report uas not given nor the applicant uas

alloued to cross examine the ASP, Shri K.S. Thakur uho

conducted t-^he preliminary enquiry.

18, In the facts and circumstances of the case, ue

are of the opinion that the departmental enquiry has not

been conducted in accordance uith lau and despite the

denial by tha main uitness^s that the applicant had con

sumed alcohol and misbehaved uith tha senior officer,the

authorities had based their findings uith no evidence

and imposed the penalty of dismissal before the findings

of the criminal court. Normally, uhen there is a similar
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charge levelled against the individual both in criminal

court as uell as in departmental enquiry, the departmental

enquiry should be stayed till tha completion of the

criminal case. In the instant case, it is the reverse.

Therefore, it is clear that the respondents are bent

upon in punishing the.applicant yhether material available

on rscord is sufficient to warrant dismissal or not,

19, In vieui of the above, we allow the application,

set aside and quash the impugned ordeis dated 10,9,87,

13,1,88 and 21,5,88 respectively. The applicant shall be

reinstated in service within a period of 2 months from

the date of communication of this order. His period of

suspension w,3.f, 18,9,85 to 12.3,87 as referred to in

disciplinary authority's order dated 10,9,37 shall be

treated as duty for all purposes and he will be entitled

to full pay and allowances during the said pariod

and from 13,3,87 to 10,9,87 the said period may be decided

in accordance with law.

20, The applicant will also be entitled to his due

seniority and consideration for promotion as if the impugne

order has not bean passed. The Respondents shall comply
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uith the above direction uithin a period of three

months From tha date of communication of this order.

i

There uill be no order as to costs.

(P.T, Thiruvsngadam) (B,3, Heqde)
r'iembsr (A) MemberCJ)


