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'4 CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

O.A. No. 1696 of 1988
Along with

O.A. No. 1719 of 1988 &
O.A. No.l704'^of 1988

This 7th day of January, 1994

Hon'Vble Mr. J.P. Sharma, Member 'J)
Hon'ble Mr. B.K. Singh, Member(A)

In O.A. No.1696 of 1988:

T. Balaswamy,
S/0, Shri T. Kesava Raju,
Technical Assistant (Gr.II)

Freq. Section (WPC),
Ministry of Communications,
Sardar' Patel Bhavan,
Parliament Street,
New Delhi. Applicant

BY Advocate: Shri R.K. Kamal

VERSUS

1."Union of India, through,
The Secretary, Ministry of Communications,
Sanchar Bhavan,
New Delhi.

2. The Secretary,
Department of Pensions & .
Pensioners' Welfare,
Ministry of Personnel, PG & Pensions,
North Block,
New Delhi. Respondents

BY Advocate: Shri KC Mittal

In O.A. No. 1719 of 1988:

P.K. Nandi,
S/o Late Shri R.c. Nandi,
Technical Asstt., Gr.I
Ministry of Communications,
Sardar Patel Bhavan, Room No.222
New Delhi. Applicant

By Advocate:

Contd 2/-
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VERSUS

1. Union of India, through

The Secretary,
Minsitry of Communications,

- Sanchar Bhavah ,
Nevf Delhi.

!
i

2. The Secretary,
'- Department of Pensions &
, PensionersWelfare,

Ministry bf Personnel, PG & Pensions,
• No^th Block,

'••'nol'K-n-- ' ' •.'A-. Respondents

• K.Ei'-NarulaV"
S/o Late Shri C.R. Narula, -

'TechfiiC'a|.'":ASstt'. '.Gr.I ^ ^
Wireless Planing & Coordination Wing

•^Ministry 6f GdmrauniCationsV ^ ;
Sardar Patel "Bhavan,

-' • -New Delhi i • • Vv.. ^ • Applicant

1 .-1.4.

BV- Advbcate :' i^s Aabo'v/© '̂̂ '-' j x.-i

- r.1

1

•• " 'i'' '

VERSUS ,

' i. UnioiiIndia, through' -^
The, Secretary,

^ / Minrstty' (if Gommiih • • - ^
Sanchar Bhavan,
New Delhi.

2. The Secretary,
, Department of Pensions &

;;,x;v oe.; I"'^pgnsi^hers^WelS-are

, .^ Ministry of/Personnel, PG & Pensions,
- ^ " Notth BloGkV~New Delhi.. Respondents

BY vAdvpdatei •?^Sf3abdVe t

Contd.....3/-
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ORDER

(By Hon'ble Mr. B.K. Singh, Member (A)

In OA. No. 1.696/-.8$j'^Ti Balasw'amy Vs. Union

of .India; in OA .No.|719/88;! Nandi Vs. Union
;: of India; and in OA No.,1704/8^^^^ K.L. Narula Vs.

Union of Lndia.;, All these,applicants . have
served^.' ' ,earlier^in ;the; Ar,my,i;. and,;,iwei:e jdischarged from

there. Thereafter they , . were •; given civil
,• •: S'^d-: / ..A •: ,

employment by/ the , respond,enj^, , issue of
' n ; iro -.j.) i.:.r • • .
facts andM-law;:;iinvpiye^^^ in all, these OAs is same

and similai; .\and the leafned-j cqj^nsel for the

applicants has, taken thes;-.OA , iNp.1696/88 as the

leading case and advanced hiis arguments in that

case istating that decision in the aforesaid OA

will also;-.piO^orer th^j.^is^aes -i-n |the other two

abovernamed^ OAs.',S6 : is taken as
. • • . r'v".-^

the leading case. . r: ]

. \

"i : .

2. This 6a1^(>.,^6^^/88^^^ filed against

; the, ,order No., A-38p2Q/2/87-A^ra 6.1.88

read with the , o^her . of, ,, ;eYen> number dated

ThJ,^l. These are marked as annexure A-i and

A-ii(a) respectively. These OMs have been

issued rejecting the request of the applicant

; for permission to; revert to the pre-option

position.

CoTilid •«• •
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3. . The applicant served in Indian Navy for ^i

;/ . years- and 9 months .including years training from

,25.4.59 to 2,9.60, He was recruited on contract for

,10 ye^rs only and, was discharged on 2.9.70. For the

; next, "ten; years, ,.he. wa's on the reserve list. As an

, ex-serviceman, however, the . applicant was

, rehabilitated as Technical Assistant, Grade-II inthe

JWireless Planning and Coordination Branch (Unit) of

the Ministry of Communication under, the administrative

^ „ , . . . contrpl of respondent No.1 w.e.f, 10.3.71® He was

,, ,, ,, . confirmed, as, TA,,.,pr. II, on 1.10.79. ,

h ,. 4. ' Under Rule 19, . CCS(Pension) Rules 1972, the
,,, .applicant was required to .^^xerc^se his option^

- regarding counting^^ ^ the military service for
.qualifying service for civil pension or to continue to

draw the military pe,nsip,n ^tiil.e in civil service so

. . that he may draw military pension as well as civil
..••A',O . ih-.C W' j ' . i'.r a,; -.jZucij j

•, • •pension; on retireme^^^

» 5k This option was to be.exercised within 3 months

.from the ,date of confirmation. The applicant

exercised his option in favour of counting military .

, , ,,, , , service as .service fO;r civil pension. It

has been admitted inthe application that he exercised

the option to count his military .service as service-

.qualifying .for civil pension because it, was
no.:--''?;;/;:;. i7v ^X-'-'il- '•y,i-i • ; ' • •

beneficial to him at the relevant point of time and he

decided to refund Rs.945/7 which he had drawn from

. - r army before exercising his option.

, . / By , the pr^e^ -Annexure A-2i viz., O.M.
; ; , ^. , No.38019/1/84rWPC. date^^^^^^ issued, by the 1st res-

A .Contd. •... .§/- •-
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pbndent, the applicant's option for counting military

service for civil pensioh was^ accepted. This,

hdWevecj was subject to the condition that he would

riefund the amoutit of pension drawn by him for military

' iservice and it was further^ 'stipulated that the

' ' itiilitary sefvice sh^ll not be ' counted for qualifying

service f^ petisibn till the amount was
•'c . , . . .; • '

' "refiinded. " ' • ^'ft'" • .j

' :7c ' After the aceptance of the option, the pension

rules were liberalised vide'O.M. W:-2'-14/87/PIC dated

'/5.3.87 (arinexiire A-3) and 'this '"was issued by

^ - respodnieht No;2o^ 'pension fiiiefe iwere liberalised

as" "a result: of the reconiraeriMationfe" of the 4th Pay

Gommission. ' VAhnexure A-4 ViMicates that vide letter

- '"l}o '̂l3ly'C/Sk/VoiV^/T^cW.':<^ai:e^ the Controller
.ivi;; i/s/z 'ili iTC; i;vt." r s '-/r ' ' •

of Defence • Accourits (Pensioi;s) Allahabad clarified

that the Government "hav^ to grant minimum

^ pension of Rs.375/- per month to military pensioners
' also'w.'.e'.'f ^

&j. .Now tliat tiie !applic'aht found that ' it was
beneficial for "him to' go in for ml^ pension, he

' 'filed Vvjpetition .(ah^^^ 18.3 •87 to the

President or India requesting .for permission to
•; 3 j 'y T -v ^ y - •: • 'y >• ;• " ^ %r^' • ""j "v : ' •'/".• C'*'̂ ' '^ •' ^ • - •

~ withdraw .his earlier pptip his military
- ^ v.- i' i -•* .'-i i: y.-l Vf ^ CJ: ; 'i ^ {_ 'i/- \ I •' Kj j ^ r [ r. -•

service as'servlbV qiiaiifying for "civil pension and to

' ^ -revert back to'tfe ^ ithat he may
• -:o/-vTC -!i r'̂ - \ b.-hji r; •; ,'o .i "biJ.vlJf-'b . -.ji '

. opt again~to continue to draw military pension while
K. 3:1;/• ;,>! j cXOTs'xs viViTi

>:

: in service and: bn retirement on superannuation from

civil service.; Being aggrieved by the rejection of

' •^ 'memoriai' at A-i and A-i(cv)

^: t^ appiicatit has/ approached tVe Hpn'ble • CAT for

quashing .the 'rejection order and permitting him to

Contd.
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exercise his option for military pension. The

applicant has sought the relief that the Tribunal may

be pleased to direct the respondents to permit him tO

withdr'&w his option to count his past military service

as service (qualifying for civil pension so that he may

opt to continue to:; draw -military pension during his

• ^ ' (iivil service ^^a's ' well • as' ' >On; hisy.. retirement on

: ' superannuktion from civil:^servicei ti. .

\ ^

• ' ^ : A riotice : was issued' to; the . respondents who

• ^ ^ '/'^^^nte^ted this^'^plic^tion- and; ;Opposed the grant of

' * ' reliefs "prayed for by 'the-'applicants We have heard

V:; < ' learned dounsels / ; ?Shri :RiK> ; Kamal for the.

-- ^ appl:it^aiTt afhd Shri K.fO, Mifctal fpr th^ respondents. at
v-r ' ^great''l^ngthQ ii^tt is: admitted by^bPth the parties that

- • Confirmation fin ;'FA .Gr^H^jtUe ; applicant exercised

' ^ ' hiis'bp^ 1972

- 6' ' "iB^d that^ ehiSi<:o^tix>n;,;was:/ controlling

.• ...1: :' :ir^5of^ficfer !subjeet to -the rconditipn^tl^atp he would refund®
^ --r " 'of ^Rsi945/- dTawn; firs)jnv army; pension. The main

-^thrAist? of (the argument IS of, the. learne^^ for the

r\

u , ,C-JD,..; {i.ii- ' vo^^ilcant: wfe«trr that; :;there ;was -sanctity attached to

Ha ;b:tj t> [the exerciseo of option,:; .The jO.M*,: ;at annexure A-3

' / - ? i^isued by iGovt;:Aof j Indiaj Ministry,^ pf Personnel, PG

\ ^ 4 and^'PenMons:; Department; ;Qf Berision and Pensioners

"Welfare orders issued, ;by the President

' ' or ''rainiinum' ^iiiitary-ciVll .pension;; a minimum

^ ' - "--f^mil -ipensioh Oihaocase ::Q£i;4efieased pensioners.

^ x 3#^ e.Afccording>tor{thiSiiOi^^^rth^;,,mi;nim^,^pension was fixed

' ' " ^ ' !' ' i'at.tRS;3757>TAper jnpnthvjy It jwas ,further stipulated in

•' ^ ''' •the= 0.M.'Jthat.rthis qmihi^mum .p^ns-ipn wpuld be applicable

-t'li.; p ; r.5 r . r;o

••i. , , VContd 7 '/-
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it! all :; / cases; r iricluding . employed/re-employed

pensioners. It is further stipulated that for purpose

• of 'stepping, upto Rs.375/-, . pension ;will be inclusive
I

• ^ of comrauted; portion,: ' •^-f: , any. . : The Qpmmuted portion

' ' will be ^deductedbfrom vthg said, amount of Rs.375/-

• ? whi^l^e ,making; monthly disbursement. , These orders were

made effective fxpm .1.1:.§6; :and, the.se .were applied to

all pensionstiEamily pensioners irrespective of the

qe^'datefJ of;:; retirement: , of ^ ;>the government servant or

0 io 3V;;: ^sanctionv,;of if^ainiiliy were also

mades::appltcable to i^me4...Forces,^ civilian

—^ pensioners:;r'paidc;out;r,<>6 Defen^^^ Sejvjices Estimates,

Rgi:X^ay::. -Peh^oners: land .^Een^^Lpneirs^ji^ of All India

' rservice^^ The roxders-0n ty^s- reprepentation rejecting

- ^ reqiiest- arfe/#t annewre:; Ari^ia) and annexure A-2.

No.AH3a02Ojf2/:8SiftAd|nn<j.Gpve:^ of India,

' Minist¥y 6f" Communipc.at^i;oh^^4^^^^ '?3,Td July 1987, as

^ 'bf'^filing;iof-ft:he;m^^ President of

n.]:: ? -. c.c^ i^di:air« Tlks3 letter. cleatlyHitldicateS: that the matter

yHj roi : was^ •'tak^ ' With-Jt^e rDepa^tmentMfpf Pensions and "

.3 L>i;. -u,2o v^Pehsiori^ris -Welfarfei.^and?iit w!a:s;-ea^fgorically stated

=. A ; i onns ^sthafc'^the -opticfn> exercisedxis ::,final and that it

' ^ , i^aiinbt-^be- rfev^bked.toAt i^Tine5<yre...:i^^:; dated 2.5.84 a

.X; /.4 • [y,; -, det-ail'^ ^analfysi's,'. •. aS tQif^hPiW^i ithe-. r, pension of the

J;.Dl>l.o:rx<f =v.-ri " •••-wlllf' ,beS:j caicpl:a^ed^,7#^ryiavail'able. Shri

C-II& f ;^Baras^a;m^, Tthe^-^appliifefant-i^iaei^^^ Ministry of

. c icm;o ; •^^GGiimtinic^ations5:)on;rl0.3>#71o:?as TAri<,Grade-II. He had

uvVv 'wiiT/milii?afy-"::ifeervic.er;£rpm.,'St.9to 2.9.70.

r i of-'bireMnl® •16-^4jr4a'"and5the;:had attained' the

•-"fo^ Vecrdifcme^n^lto.^civiljservice (i.e. ^18

years) on 16.4.61. The said i^Jrder (annexurie A-2)
further stated that having accepted the option of Shri

- '̂" Balaswamy in relax of the provisions pf ^^ule 19

Contd c• • •$/—
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of CCS(Pension) Rules 1972 consequent on his

confiTmation iji- the post of TA Gr.II, the President

was pleased to decide that Shri T. Balaswamy should be

permitted to count his military service from 16.4.61

to 2.9.70 as part of His service qualifying for civil

pension subject to the condition that he would refund

i . • : ur Rs.945/-i drawn by him as pension^ for his military

i: . : V service and ^that- his vmilitary service shall not be

Service until the whole amount

0 <; • j •^had : beeti refunded by; him; -lit was further stipulated

:' "'V ' that-i^the- ' Selrvice-'?fTom 3.-9i70''1:6 wilt notbe

^ I : i i./reckoned las qualifying service for' civil pension.

. :i;j ; ,1 This :order . was issiaed iri consultation with the ^

. ; : : . ;;;D,epartment of; Pensions' -Pensioners Welfare and

o ; v: :-/internal Finance- •• •DiVl/sidri '̂ ^of^ 'the Ministry of

Ic:'?/'-; .i-ii-L Cominunlcattons* ^••-i ' c--u-} i,\'•:

. ; " , fO; '' The learned-couh^^ the te^pondents argued

that ' 'the -5pti6h /shduM^ have been''within 3

months as statutory requirement but-Mis was not done ^

and the option was exercised by the applicant after a

yiear 'ot sb^ aridias^sucW^h?#-saiiictity of the statutory

rule? Jwas! delated. •It ^w^r ^xiMer ^aid that there was '

••• J.\. • • .m;

" v.:

V.^ •- ' - : >• .3 L•O -•

discrirainatiOii ' becSuse 'othet gfotip' of ex-servicemen

( 51.; oi -from Array got, a-chsmce ^to Xexercise t^eir option

i another; opportunity was - glVerf '-tey ;'ithem but this

' ^ - :'oppsoTtanity ;iA^s denied tb the'applicant. The learned

n ieounselr for?/ app^iti<^lnt<^futther ^said that if the

: : i^ i^ i :; : -t'<:;qapplicant; i had'not iexeitGiisfed'the option, he would have '

: /^r Vc-i?;:v In r (i>een;j^em:ed: ; to fhavel'fexe^cised the'^bption in favour of

y h n- bimilltary-pension otTidfer Rulfe Irf of CCS'^fPension)

v ^ ; Rul:es:?;i972. This^^^g argued'-at-l:erigth^on the preivous

- -fy.Csu '̂Opdasion--'but;> today -hfe-^tfid •^Ti5t ' 'i3Tvgi.re'̂ ^qn the. deeming

clause of the pension rules.

.Contde • • • ^
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11. It. is admitted; by; both the: ,p that the

' j:' . applicant ^opted' to . earn single pension based on

.. cqmbined military and .civil service under provisions

, .. . .of;, CCS : (Pension) .Rulbs, >1972 ^because it was more

: I , . advaoitageous> to him at that time. It:,is also admitted

. ,, : . . .thatv his , representation .dated 8:5 requesting for

, • permission:to withdraw rthe xjption ;earlier exercised by

.. . ^ him : tO; count, r^illtafy service as!. qualifying service

L, J . f or civil; pension and to-.rieyert jback; to the pre-option

, ; , ; r , , positlon was rejected^ iji, consultatiohi with the Deptt.

of j Peris ion; and TPenslohers Welfare oandrthis is annexure

|| - !• ,1 : V A-i- cPf. the 0.^.-: As/-: backv; as .January 1988 £b«-

; ; vide-letter K annexure-A'̂ >l>)^l^:the applicant had

j . . , ; . ^een fjlpallyiinEocn'ed- thatlhis.jrepre'seritation had been

forwarded to the Deptt^-ofPension^ and Pensioners

^;, i.e.; ; r;r^qpest^a"^ thei'fosltii'on ias,: communicated to_

. ^ h :-?3:tm::jearlie!r.,. '̂;;o.v;.T.' Vt .;-3
i'I.: C;'1 i. ~ J'.

, ; )12. . ..AjV.ca^e^^^^ of, Rule;319, GCS(Pensipn)

4^ : . ,1-. i .^l:ear ,^tha.t;:,vife-is only in those
cases, where, the expserviceraen/ icould /aot exercise their

. pptipn ;wouidobe-:4^e:m^ military

pension .an4 would cootl.pueqt© dra^Kthe same and that

thM entitle: -thejn; ^tOJ iC^ the military
ee^yice ,fpr.-;qua|ifyi]i&gaservicie forrcivil pension. The

appiisant Hhagr^htmself ;admitted rinc th^qapplication that

: ;; .he;:;exeigise^rM5r opfciori icbnsciou^iyrsand intentionally

r - ^ ^ becauser he ^cTiev would be

,"vavails^le ta::;hM civil service

, would, be much .higher ;than the:'earHieijopension which he

, lb .

. Contd.... ,
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was drawing. It is in this context that the Ministry

of Personnel, PG & Pensions did not accept his

,.'f contention and did hot ^llow him to change the option.

' The'Goyernment of India's Decision No.4 under Rule 19

of CCS(Pension) Rules sjt.ipulates that the option once

exerciised in regard to counting of military service

rendered befote civil-' employinisnt shall be final and

irrevocable, the feoverriftient of India in all their

c6rrespond6hce w|̂ th the applicant have reiterated this

'stand.'-'. ^
-.-•>iVTr-r '.V u >\^7-C ^ ,• , '

la. The learned xounsel'fo't- the respondents also

rebutted the charge of discriiiiinatioh because he said

that the applicant' s counisel had nowhere •mentioned the

/
• name of a single person' SiitiilW^^ as the

^applicant who has been allowed to Withdraw the option

, and switch dyer froni the origihaF'^ The

; applicant tiad-'hardly piit in ^ Ŵ service-

inciu(iing the training peribdl^^^^^^^ T^ l/3rd (

' of'iiis service careiet wks isiiertt^^n' t^ that

0 tod on contract "basis? Whfen vtih^ contract came to an

end he was kept oh r^ ah^ ""paid a notional c *

pension f or keeping him oh the ' res^^ list and ?

/: subsequently lie"took' to'civilian

Ministry of CommuriicatiOris. Rule 19, CCS(Pension)-

Riiles stipulates as fdlloWs:-^
,i, i i'.f. 1)5i; V''V i;v - .-J I'.y- !'i .-V •••'•..t,-' • ... •

V; A goverhnreht servant who i^ 'fe-emplpyed in .
•V 'A/.:!>: ^:o^ri^..?pa;7ciyil:-;servic^^^ p^t'. ibjeforeJ^ttaihing "thev •

age of supef^Tihuatidh aiid who, before such
>? ^:uJ-ire;?^inploynient vhad, ,,T:eiid,e^ed I wilitary service

after attaihihg; the ag4 years,
' ; may , on his jcphfirmation in a civil -Service X

;.>or jpost,' opt'-'either:;-'... • V;'\-^^^

a) to Continue td draw the military{fpeh
3:;; l bilih/ ^ r.etain ,>gTatuity : reqceived, on dis^

•• , ••.y-rfrommilltsty\rbase ;:liiis •
07.;.rv f^;former/"fflill;t^r^^ -shall ?,-hot •vC^unt:'"..^as- -;;\

•^••\-qualifylng,''^i^rvice'j"dt.'''

. : b) to. cease to; draw his pensi^^^^ refund -

i. the pension ;alrea^

: : 11V the _valuie receive^ for the comrautation
:: ^?\..y:pf:a/-part'.:of .military'pension;-) and\'V''_y

••• -• ' 'la.-' v.-

•' '^1

.-it.: "',5
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Mi. the amount ,.Qf deat;h-cum:-retirement gra-

/ tuity- including .seryice^gratuity, if any;
a- ,.

and .count v.previous .jn^y.t^ry service as

:-a "Lr-Hr.

, 14» ic= T 14 is,;QategPtically la India's
necls.i^i|?o..f:,y^^i;..;RuL^ Rules that
the option oncfe^ exercised shall be .fin^l. the applicant
opted for counting his military service towards the civil

c,,ii3^.3j;,.i,,,,;.pensiQii.. a , :Order.^dated , •

:r.{- •vjv.:;;.'s-sy - -sri; '

.p;. Thus Statutory rules
3,; /,,. o'v.^-have ,be^ P

rto.l:fnn srr; Government of
:: India ,has,.con|irmed^this, posia^^ The opportunity given

• • i •'. . .. t i «•» -J *• i sJ -i. X: 1 » -t .•( .A. J/ »,1 .J .ft f. • i --f y^' • . . /. ' L"" ' "•_ - ^

->^o^o:Sh?®^r¥ho,Sad po|-1987
v., e\ i ./ i -1 ..uj>'Ssn:i?.^® termed
3r.-.i x,r, applicant.is
ns o.; -

i5,voJ..oR: B .

;no>=;.rt

withdraw his^ optton-and. swll^ to military pension
. .-, ..- . •. • •- ; • . . / - • ". • " /c:.-V*U.> J.-.O-, - c.. I:.;-J 4.-.J c- aA^ .

; because, how that is;more advantageous to him. This cannot
No.4,;^nder Rule 19

rTijrijis' . .

,:frs, •. -and '̂ substaric^l^^^and ;is

•^•••VS TO • 3 ;a>^5;.; ii' 'W'.'] •}
•c -•

" 'I s-!? o u, rv ,C'' ' ..-> •.. ' .

:: -.T-f" •
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1±ie pairtdes^^ bear their osim costs.

1^. T^ts order will be applicable to the other connected Qfts

referred to above in the fiirst para of the judgm^t and| OAs
are also (^smiss^ as devoid of any nerit and substance.
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