r

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

!*'- , NEW DELHI

S , 0.A. No. 1699/88 198

\’ quxqgnu th MP No.ll40/89

4 . | DATE OF DECISION__ +%.1,1990,

Shri Durge Prcswd Tewari & Applicant (s)
Others

Shri Jog Singh

Advocate for the Applicant (s)

Versus
Union of India & Another Respondent (s)

Mrs. Raj Kumari Chopra

Advocate for the Respondent. (s)

CORAM :

23 The Hon’ble Mr. P.K. KARTHA, VICE CHAIRMAN(J)

T

The Homw’ble Mr. D, K. CHAKRAVORTY, ADMINISTRATIVE: MEMBER

Whether Reporters of local papers may be allowed to. see the Judgement ? / A
To be referred to the Reporter or not? 12/

Whether their Lordships ‘wish to see the ‘f‘alr copy of the Judgement ? /3 /’?7

To be circulated to all Benches of the Tribunal ? /)

B w b=

JUDGEMENT

(of the Bench delivered by Hon'ble Shri P.K, Karths,

- ‘ | Vice Cheirman(J))

The appliﬁanté,who have wroked as Group 'D' employees
in the office of the Contrbller of Aécounts,lMinistry of External
Affairs, New Delhi filed this application under Section 19 of
thé Administrative Tribunals Act, 1985 praying for the following
reliefsie
(1) to direct the respondents to regularise them from the da;e
‘of their initial appointment to Qroup D* posts with all |
;onsequential benefits such as continuity of serQice and ﬂiffereﬁcé
in pay on the basiélof'equal pay for equal wo Tk f;om the date of

their initiel recruitment;



(ii)  to direct the respondents to formally regularise
them on the postspf Group 'D! employees wﬁich they have
been holding since last 2 to 4 years; and

(1ii) to allow them all other consequentiallbenefits
such‘as continuity of service, aeniority etc,.

2,  On 26.9.1988, the Tribunal passed an interim 6rder
to the‘effectvthat status quo be maintained pending further
oraers. on 8,.,11,1983, the-sﬁatus quo order already passed
was made absolute.

3. The case of the applicants is that they have worked
in Grbup 1D posts on temporary pasis f rom 1984Ato_l988.
The first applicant was appointed on 4.8.1984, the second

applicant on 22,10,1984, the third spplicant on 5.8,1985,

S

the fourth applicant on 12,9,1985, the fifth applicant

on 2449,1985, the sixth applicent on 1,11,1985, the seventh
applicant on 2,12.1985 and the eighth épplicaht on 5,5,1986,
They possess mipimum educétional qualifications presc@ibed
for Group 'D' postis. They have also stated that after
having served the respondents for so mény yedrs, they have

now become overage and they would be disentitled on that

for W — ‘

account for applyihq[any other job also,

4 The respondents have admitted in their counter=-

~affidavit that the epplicants have worked for the last 2 to 4

yedars though not continuously. They have stated that out of
8 sanctioned Group *'D' posts in the office of the Controller
of Accounts under the Ministry of External Affairs, 6 official

are already working. Two vacancies arose due to promotion

of two peons &s Daftrys on &d hoc besis. Out of these two
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vacancies, one is reserved for Scheduled Caste candidate.
In the absence of sanctioned posts for regularisation,
there is no way for regulzrising the applicants., They
have also contended that according to the Government
directives; persons to be(regularised shogld have been

recruited through employment exchange only, As far as the

. main Ministry of External Affairs is concerned, they have

@ separdte sénctioned strength of staff and the same cannct

bé‘Compafed to the other wings of the said Ministry including
b .
the office of the Contreoller of Accounts. They have also

raised the ple2 that the application is premature and

barred by jurisdiction &s the applicants have approached
the Tribunal during the pendency of their representation
dated 26,7,1988, The present application was filed in the

Tribunal on 23,3,1988,

S. Ve have carefully gone through the records and have

] .V
considered the rival contentions, The applicantjhad filed

MP 401/89 praying that this case may 3lso be referred to the

Full Bench which had been constituted to consider the
questioh'of Jurisdiction of this Tribunal to sdjudicate
upon service matiters of casual labourers. The respondents
have also filed MP 1140/89 seekihg the vacation of the
stay order passed by the Tribgnal. |

6, We may, at the outset,refer to the decision of the

Full Bench of the Tribunal in Rehmat Ullah Khan & QOthers Vs,

Union of India & Others, 1989(2) SLJ 293(CAT), in which the

. Full Bench considered the qguestion &s to whether daily reted
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workers or césual workers employed in the v}rious
depertments of the Government are entitled to present
any 2pplicétion or whether transferred applications
pertaining to their service matiers can be entertained’
and decided by the Central Administrative Tribunal, The
Full Bench held thet although a casual labourer does not
hold a civil post, he is in the service of the Union. He
is asséntially in the ¢ivil service of the Union., In view
thereof, it was held that this Tribunal has juris&iction
to entertain the cases of casual labourers under Sect;on 19
of the Administretive Tribunals Act, 1985 and also in
. O~

similar cases in transferred applicationﬁﬁnder Section 29
of the said Act.
7. The Full Bench did not give an answer to the question
as to the exact status of a casual labourer as that was not
an issue before it, It was, however, observed that there
are no rules about the appointment or termination of service
of casual labourers. In any event their services are
absolutely temporary in the widey. sense of tie word and
they are not entitled either to regularisation or to make
& claim that their services should be regularised except

,
in 3ccordance with the rule$ and instructions on the subject,
8o The applieants have cdrawn our attention to the office
memorandum dated 26th October, 1984 issued by the Ministry of
Home Affairs, Department of Fersongel & Administrative Feforms

regarding the rejulerisation of services of casual workers

=
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in Group 'D' posts in the organisations obgerving five day
week., According to the instrucéions eontained in the said
a0

OM, the services of /casual worker may be regularised in a
Group 'D' post provided, inter alia, he has put in 2 years
as a casual worker with 240'days or more of service as such,\
during each year. The number of é40 days was worked out with
reference to six de¢y week belrng observed in Gentral Government
offices, As regards organisaiions observing a five day week,

arose
a question/as to whether the reguirement of 240 days or more
of service during gach of the 2 years may be enforced, This
was clarified in the.aforesaid OM. It wés stated that in the
organisations observing five déy week, casual labourers may

. &
be considered for regugar appointment to Group 'D? posts, if
otherwise eligible, if they have put in 2 years of service
as .casual workers,Qith 206 days of service during each
year (as against the usual 240 days)(vide Annexure A=zl
page 37 of the Paper-Book).
9, The applicants have also drawn our attention to
another of%ice memorandum dsted 7,5,1985 issued by the
Government of India, Ministry of personnel & Training,
Administrative Raforms & Public Grievdnces'and FPension
(Gepartment of Personnel & Traininé) regarding releration
of the employment exchange procedure for regularisation
of services of casual workers in Group 'D' posts. By the
said OM, @ one time relaxation was given in respect of
reqularisation of the ser&ices of casual workers even if

they were recruited otherwise than through the employment

exchange, provided they are eligible for regular appointment

Q\/)



in all otﬁer respects (vide Annexure A-22, page 38 of the
Paper~Book),

10, We see no substance in the contention of the
reSpondent§ that the applicants have filed the present
application prematurely while their representation was

still pending with the respondents, The casual labourers
being not holders of any.civil post under thé Unicn, there
are no service rules as to redressél of grievances applicable
to them,

11, We also do not see any force in the contention of

the respondents that only those casual workers who have

been sponsored by the Employment Exchange are entitled to

be considered for regulérisation. In our opinion,

casual labourers who have worked for 2 to 4 years, as in the
instent case, should be considered for regularisation of
their Sezviﬁes irrespectiw of whether their names have been
sponsored by the employment exchange (vide Union of India &
Others Vs. Hargopal & Others; 1987(3) SCC 308; Swaminath
Sharma & Others Vs, Union of India, ATR 1983(1) CAT 84; and
T.S5, Sadashivaiah & Others Vs. the Sgcfetary to Government
of India & Otherﬁ, ATR 1989(1) CAT 172).

12, Regularisation of casual labourers woul@ depend upon
the existence of‘regulér Group 'D' posts in fhg Ministxy/
Depdrtmeht.conce_rnede For thié purpose, a unit of the
Ministry/Department, as the office of the_Controller of
Accounts in the instant case shOul& nét be taken in isoletion

and the Minisiry/Department should be taken as a sinale unit.,
g
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13, In view of the fact that the applicants have worked

for more tham 2 to 4 years as casual labourers and have

alreacdy become overage by now for seeking employment

in Government service elsewhere, it will be fair and just

to consider their regularisatioa,in the available
vacancies not only in the office of the Controller of
Accounts where they are working presently but alsc in

the main ministry of External Affairs and 1ts various other
units whether at the Headgusrters @t Delhi dr_in their

offices located elsewhere. The principle of last come

first go should be applied to the instent caese, In view

A G 7

of the paﬁcity of work or otherwisejﬁhe respondents intend
to dispense with the services of any of the casual labourers,
it should be in conformity with the afqresaid principle,
We do not, however, propose to give.any direction to the
respondentsion the reliefs so@ght by the appiicants for
giving them equel pay for equal wofk. The emoluments
to be paid to the casual labourer:should be~strictly in
terms of the orders and instructi&ns issued by the
Depaitment of Personnel & Training; In the facts énd
circumstances/of the cése we, however, do not consider

it appropriate to pass any orders regarding consegjuential
benefits as sought in the application. Once the \

applicents have been regularised, they would be entitled

to the same salary and é¢llowances as are being paid to

regular employeés holding Group !D' posts.

AN

L



-3 = \
13. In the light of the above discussion, we order dnd
direct as follows:-
(1) The respondents are directed to consider the

question of regﬁlarisation of the applicents in Group 'D!?
posts in ahy of the vacancies availéble in the office of
\thé.Controller of Accounts or any other office under the
Ministry of Extgrnal Affairs loceted at Delﬁi or elsewhere,
Such regulaiisation should be regérdlé;s of the fact that
the names of the aﬁplicants have not~been‘sp6nsored by the
employment exchange énd thét they have become overage
by now érovided that at the time of their initial °
engagement they Qere within the prescribed age limit for
reéularisation. '
(ii) Till the applicants are regularised as mentioned in (i)
above, they shall be continued as casual labourérs in the
cffice of the Controller of Accounts or any §ther qfficé
of the Ministry of External Affaifs locéted at Delhi or

elsewhere, wherefﬁer a vacancy of casual labourer is

available, The respondents are further directed not to:

. induct fresh recruits as casual labourers through employment

exchange or otherwise overlooking tﬁe preferential claims
of the applicants.

(iii) The emoluments to be givenrto the applicants till
their regularisation should be strictly in accordance with

the orders and instructions issued by the Department of
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Personnel & Tr2ining., After their regul:risation, they
shall be paid the same pay énd allowances &s ragular
employses belonging to the Group D! cétegory.

(iv) The-respondents shall cdmply with the above
directions within a p;riod of 3 months from the date of
communication of this orcer, )

(v) The interim order passed on 26,5.1988 is modified

3

to the extent indicated above., MP 1140/89 is disposed
of accordirglye.

The parties'will'bear theilr owin costs.
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