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IN THE CENTRAL AipiNISTRATIVE TRIBUNAL
NEW DELHI

O.A. No. 172/38,5S7/88,a37/80|and^139/9O. o ' CD':.
T.A. No. '

DATE OF DECISION ^9»90.

CORAM

OSS OfflCBPs* Association and othess Petitioner®

S/Sri R,V»nkatramani,B^S,Sgiva8tav and Sri the Petitioner(s)
Versus

Union of India and othero • • Respondent

Ihri K»C>Hltfcal and Shri P»P»Khurana Advocate for ,the Respondent(s)

The Hon'ble Mr. B«C*nathur, Vios Chai7nan(A)«

The Hon'ble Mr. G.Srasdharan Nair, Vice Chairman(3)«

1. Whether Reporters of local papers may be allowed to see the Judgement ?

2. To be referred to the Reporter or not ? '

3. Whether their Lordships wish to see the fair copy of the Judgement ?

4. Whether it needs to be circulated to other Benches of the Tribunal ? Xs^ .

, tMs, •

S.P.Sinoh/
2S«d,90»

( GaSraedharan Nalr)
yio« Chairman(3)«

'S'
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IN THE CEr-ffRAL *)!1INI3TRAT1VE glNCIPAL BENCH j NEtiJ DELHI.

0>[u172/B8.667/88.837/8S^^nd 139/90.

D,S,S»Dffibers* Aaaooiation flpplleant in O.A.172/38.

H.S.Chowdhary ... Apolleant in O.it. 667/68.

R,Narayanan ••• Applicant in 0..1.837/88. «•
P-K.' , .. a Crft'HWi lev
B,P,S»rf' Applicant in 0.^.139/90.

™V0rSU3—

Union of India and others ••• Respondanta.
1

P R E S E M T t

Tha Hon«blo Shri B.Gif!athuS|r Vice Chairwart(A).

The Hon*blA Shri G.Sreedharan ilair, Vice Chairman(3)» '

Fos the applicants • Shri R.Vankatramani, Advocate in OA 172/88 and OA 837/88»
Shri B.SkSrivaetav, Aduocati in 0eA*667/68 and 6
Shri G.K.Aggra&tal, in OA 139/90. ^

Tor the respondents- Shri K.C.Mittaly Advocate
Shri P»P«Khurana, Advocate

Date of Order - ^ |E&«9.90.
^ • • •

JUDGWENT AftP ORDER t

G.SrsBdharan Nair. Vice Chairaan a-

These applications utere heard together sines cominon issues

arise for consideration. They are being disposed of by the same order* ~

2. The Defence Science Serwicae { for sfiort, the OSS ) was formed
,©•

in 1953 to meet the requirements of research/development and inspection

of Defence Stores. The D.S.S.cadrs was controlled by the Research/Deyslop-''

ment ( R£9) Organisation and was t««jar thS Director General of Inspection

(D.G*I«). The D.S.S. enas trifurcated into three indep6<^dent serviCes,

namelyj-

(i) Defence Research &Developnant Services (O.R,D.S«)$

(ii) Defence Quality Assurance Service ( D.2}. A.S«);

(iii) Defence Aeronautics Quality ij^asurance Service,(O.A*q*A*S.).

rolloDiing the establishment of the separate units, separate Services

Rules were issued with respect to each of them. A special protective

provision was made in all of then in the follauing terms i

** The oonditione of service of the members of the aeirvice
in respect of matters not expressly provided for in these
Rules, shall mutatis mutandis and st^ject to any special

order issued by tt» Government in respect of the service,
be the sane as those applicable to officers (civilians)
of corresponding status in similar scientific institutions/
organisations under th© Government of India."

I. -
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3. The applicant in O.A, 172/80 is the Dofsnce Science Service

Officers' Aasociation and it relates to the age of euperannuatians The

grievance projected Is that whila the age of a^serannuation of the

scientific and technical personnel of the O.R»D»S. has been raised to

60 years by the Office netDorandum dated 24.12*19B5, the benefit has

not been extended to the civilian scientistsin the Oq/3 and the 3unior

Scientific Officers In the Directorate General of Quality Assurance.

4* The applicant in 0«A»139/90 is a meniber of the 0,a*A«S; while

the applicant in 0*A*667/88 and the three applicants in 6^A.337/88 belong

to the 0,A«q*A,5*

IU«a,V
5« The relief claimed in all these applications is^ths anhancement

of the age of superannuation in respect of the civilian Scientific Officers

of the D*R«0«S, should be extended to them also* It is urged that the

three units of the 0«S«S« uere established to realise and contribute

to the comB»n object of improved and quality assured Defence Production*

According to the applicantst by the statutory provision incorporated in

the Service Rules governing the different units, uhich haS been referred

to earlier, the continuation of the similarity of treatment in respect

of the Civilian Scientific Officers of the three units uas recognised,
I

and as such, it cannot be interfered uith by an administrative order

to the benefit of one ae^of them*

6* One K*T*Shastri, who was a Deputy Chief Scientific Officer

attached to the 0*A*q*A*S*, filed an application ( 0*A*575/67) before

the Hyderabad Bench of this Tribunal seeking parity in the age of

retirement with that of the Scientists working in the D*ft»D»S* That

application was disposed of by a Full Bench of this Tribun'al by the

order dated 20*3*19B3 allowing the claim for enhancement of the age of

retirement to 60 years, Uhen the matter was taken up by the respondents

in appeal before the Supreme Court in C*A*4284/3B, the appeal was dismissed



3.

\

by the Judgment dated 12,1»1990. The revieu petition filed by the

respondents for ra'&leti^ of the said judgoient uas distniased by the

order dated 6«4»1990*

7* All these applicants have plgced reliance on the aforesaid

Judgment in K«T«Shastri*8 case support of the relief claioed,

8, After the judgment of the Supreme Court in K«T«Shastri*8 case

by the Notification issued on 5,7*198d, an amendment was made to the

Service RuIas governing the 0.q«A*S* and the 0*A«Q*A«S..by introducing

a provision that in the matter of reticement the officers of the

Service shall be governed by FR 56. It uas further provided that

the amendment shall be deeo^d to have come into force uith effect

.from 24,12.1985,

9* In vieu of the aforesaid amendment, the application in 0«A«
;

172/88 uas amendad by including a prayer for striking doun the amendment

as unconstitutional and violative of Articles 14 and 16(1) of the

Constitution of India.

10.. All thesi applications are resisted by the respondents. It is

stated that as the officers in the erstuhile O.S.S. uere employed in

three Organisations, namely, D.R.D.O*, O.G.Q.A. ( erstwhile D.G.I.)

and D.T.D.i P (Air), in view of the differences relating to the nature

of functions and responsibilities, it was decided to trifurcata the

D.S.S. It is pointed out that in the 0.ft.D«$», the work involves

extensive up-to-date literature survey, analysis of existing infor

mation and technology and original basic and applied research and

designs, while the O.G.Q.A. and the 0.T.04P(Air) are concerned with

inspection work with a view to ensure^^the Defence Stores (informed to

stipulated standard and defect analysis etc. When the respective

Recruitment Rules were made for three services consequent upon the

trifurcation, the age of superannuation was governed by the Civil



Services Regulations in respect of all and no specific provision uith

respect to aac age of superannuation mas incorporated in any of the

Service Rules, Having regard to the specific requirements of the 0,R«0»0«,

the Governreent considered it neoeaaary to enhance the age of superannuation

in respect of the 0.^*0«S. officers and, accordingly, the Office Memorandura

dated 24.12»1985 was issued. It is apscifically stated that such enhancement

was T^t considered necessary in respect of the D,q,A»S, or the^A*Q*A*S<»

The respondents have stated that the members of the 0,Q,A«S, were given
J>-.

a clear option to opt for either 0,R,0«S, or A,A,Q*A,S« and, as such^

after the eKeroisa of the option the claim for enhancement of age of

superannuation which has been specifically allouied only for the DROS cannot

be made by the members of the other two services. It is pointed out that
\

considering the basic functional differences, the other two cannot be

said to be similar scientific institutions as the DRDO.

11, The respondents have also iMjntendad that these applicants are

not entitled to the benefit of the judgment in K*T»Sha3tri*8 case,

^ 12, It will be useful to refer, at this stage, to the relevant
provisions in the 0,A.!3.A«S, Rules, 1979, dealing with the initial

constitution of the service. It is as folloi^s j-

" 7, Initial constitution of the Service CllfaVt

All Group •A* officers in the Defence Science Service
and working in the Directorate of Technical Development
and Production (air) on the date of pcomdl^atio^ df:these
rules shall be deemed to have been appointed to the Defence
Aeronautical Quality Assurance Service in the posts or
grades corresponding to those which they are holding on a
regular basis,

(b^ Any such officer in the Defence Science Service
who is or was working on the above date in any of
the offices or establishments under the Defence
Research and Development Organisation and the
Directorate General of Inspection shall not beconie
a member of the Defence Aeronautical Quality Assurance
Service unless he, within three months from the date
of promulgation of these rules, opts for the Service
and is found fit for appointment thereto, in the manner
mentioned in st;b-rule(2) below.
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(2) The suitability for appointment to the Service
in the case of the Defence Science Service Officers
serving in the Defence Research and Development
Organisation and Directorate General of Inspection who
opt for Defence Aeronautical Quality Assurance Service
shall be determined by a Screening CofBmittee constituted
as under.

wwer HWV WWSr

(3) Any officer referred to in S(jb«>rule(1)(a) of this rule
Mho does not, on selection to any grade in the Service, desire
to be absorbed in the Service, may continue to hold the post
held by him iminedlately before the selection as if he had not
been selected and for this purpose that post shall be deemed to
have been excluded from the Service for so long as he continues to
hold it. He shall not be considered for any further promotion or
confirmation in the Service."

Similar provisions u^ere made in the Rules relating to the two

other Services as iuell*
/

13* It is evident from a perusal of the final order of this Tribunal

in K*T*Shastri*a case that the aforesaid provision tuas not brought to

its notice and that the finding that K'ti^T.Shastri vas entitled to the

benefit of the enhanced age cf retirement ua@ arrived at solely on the

basis of Rule 12(1) of the DAQAS Rules yhich ordains that the conditions

of service of the DAQAS shall be the same as those applicable to the

officers in similar scientific institutiora/organisatipns under the

Government of India* Thotigh it was noticed that this is subj^lct to any

special order of the Government, it uas pointed out thatno such special

order has been brought to the notice of the Tribunal*

14* A reading of the judgment of the Supreme Court in Ci«ril Appeal

No*42e4/88, the appeal preferred by the respondents from the decision

of the Tribunal in K*T*Shastri*8 case will make it clear that it proceeds

on the premise that no option u>as given to the employees trarking in the

different units to opt for one or other of the units, uhen the D*S*S*

uas trifurcated into three different unite*

15* B.Sampath and Some ot^r employees of D*A*Q*A*S» filed appli

cations before the Bangalore Bench of this Tribunal for the extension



of the benefit that flas allobjed to K*t«Sha8tri» and fellobiing the decision

Qf the Tribunal in K»T»Shastri*8 ^case, it was allowed by the Bangalore Bench,

Houever^ tdhen the respondents took up the matter in appeal before the Suprens

Court in Civil Appeal No9« 3971-73 of 1990, the judgment of the Tribunal uias

wacated noticing the opportunity for the Sxercise of option following

tl'® trifurcation into separate units ae a result of tahich the applicants

therein were setting in one of the three units wherein the retirement age

is 58. ;

16» f*J,K*Kulehreatha, an Additional Director in the D.T.D,*! P(Air), filed

0»A*4S3/90 before thie Tribunal for extension of the benefit of the judgment

in K»T«Shastri*s case. Since by then, the amendment to Rule 12 of OAQAS was

introduced to the effect that the matter of retirement of the officers of

the Service shall be governed by FR 56, he had also prayed for quashing the

said amendm«n&9 That application was disposed of by a Bench of this Tribunal

by the order dated 14,9,,90 holding that the applicant is not entitled to the

benefit of the judgment in K.T.Shastri's case, A copy of the final order was

made available by the counsel of the respondents. It is seen that reference

has been made therein to the judgment of the Supeeme Court in K.f,Shastri*8

case as well as the siijsequent judgment in B,Sampatb's case. Detailed

reference has been made to the provisions in the Service Rules enabling*the

mentiBrs of the Service to exercise option as also the circular letter issued

in March, 1979,in that behalf,

17, In view of the fotsgoing, the stand taken up by the applicants

and urged by the counsel of the applicants at the time of hearing that the

applicants are entitled to the eiltension of the benefit granted to K,T,Sha«ri

cannot be sustained,

18, The Service Rule^ issued in 1979 in respect of the. DAQAS, on its

(institution, very clearly provides in Clau3e(b) of siii-rule (1) of Rult 7

that any Group 'A* officer in the D,S,S. who ia or was working on the

date of promulgation of the Rules in any of the offices or astablishaent
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under the OHOO and the OGl shall not become a inesi>er of the Service

unless within the period of three montha he opts for the Service and is

foimd fit for appointment thereto by a Screening Cotwaittee. It has aleo

to be noticed that though it was provided in Clause(a) of the SUb-rule that

all Group officers in the 0«S,S. and workiig in the OTO&P (Air) on the

date of promulgation of the Rules shall be deemed to have been appointed to

the DAQAS on a regular basis, by virtue of sub-.rule(3) of the Rules any such

officer wNs did not desire to be absorbed in the Service uas enabled to cantin

to hold the post held by hto> and to hold the post as if it does not form

part of the Service. Thus, after the trifurcation if some of the officers

of the DSS bec^e (nember of the DRDS and others of the other two Services,

it is only as a result of their own volition and option* As such, those who
lUL er^

are in the other ttco services cannot claim^an alteration of one of the

conditions of Service in respect of the officers of the DRI^, brought into

effect about 6 years after the tri-furcation and the constitution of the

three different Services*

^ 19. Considerable reliance was placed by the counsel of the applicants
on the provision contained in eub-rule (1) of Rule 12 of the DAQAS Rules

which lays down that the oinditions of service of the neatiere of the Service

in respect of matters not expressly provided for in the Rules shall mutatis

mutandis be the same as those applicable to officers of corresponding

status in similar scientific institutions/organisations under the Governioent.

It was stated that the DAQ/6 and the OQ/® are similar scientific institutions

as the OROS and the status of the officers is also the same. This submission

has be^ rejected. The DSS was tri-^urcated and the threeServices were

constituted as the nature of the functions and responsibilities of th^RDO

and the OGQA of th^TO&P (Air) were different. It has been specifically

asserted in the reply of the respondents that while in thi former, the

work imfolves extensive uptodate literature eittvey,analysif of existing

information and technology and original basic, applied research and design,
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in the other tino branches, the eotphasis is on inspection uork to ensure

that the Oefence Stores conform to stipulated etandard, defect analysis etc.

The Office Ptofflorandum dated 24«12*1985 enhancing the age of superannuation

of the scientific and techi&ical per3onnel(Gazetted) of the OROS was issued,

as indicated by the Office Meiwaranduni itself, having regard to the speciali

sed nature of work carried out by that Unit and taking into account the

shortage of talented and experienced personnel in the advanced technology

areas. No such enhancement was considered by the Government as neoestary in
i ,

respect of the officers in the OqaS and OAQAS,

20* Looked at from another angle as tdell, the plea of the applicants

cannot be accepted. Sub-rule (1) of Rule 12 of the DQAS Rules Is ** subject

to any special order issued by Government in respect of a lervice". It Is

on record that on 5*7,1988, the amendment has been introduced in theRules

by which a provision has been added after the existing sub-rule (1) of

Rule 12 to the effect that •» in the matter of retiremsnt of officers of

the Service shall be governed by nt 56**, Though it was stated by the

counsel of the applicants that the provison introduced by way of amendment
I

is illegal and ultra viree in view of Articles 14 and 16(1) of the Consti

tution of India* and that a prayer has also been made for striking down the

same, we are not impressed.

21, Fron the f^cts of the case, it is taanifest that the amendment was

introduced in view of the judgment in K,.T»Shastri's case, B^sed on this

premise, it was argt^d bn behalf of the applicants that since the decision

of the Tribunal in K,T,^astri*s case was upheld by the Supreme Courtf "tsat

and as the judgment of the Supeeme Court was subsequent to the aforesaid

amendment, it has to be held that the amendment is illegal and unenforceable*'

It was also pointed out by the counsel that a reference to the amendnNint
boo.% V—c-Aa:

issued by the respondents^ the (Setition filed by them for reviiu of the

judgment of the Supreme Court and since the review petition was dismissed,

the ^endment cannot havtf operation, lite have the least hesitation in
6—

repelling this stdimission- The Judgment of the Supreme Court does not at all

i/-
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indicate that a pronounccinent in respect of the validity of the aeiojndm&nt

was called for by either of the parties ^ or laae, in fact, eiade. On the

other handy from the question as posed in para 6 of the Judgment, it is

clear that the issue utas confined to the benefit.of the Office ntnoranduei

dated 24*12*1985 enhancing the retirement age in respect of the OROS» It

ttfas held that the denial of the benefit of the enhanced superannuation

of the mensbers of one unit uhile the saite is granted to tbe menibers of the

other units amounts to discrimination, violative of Article 16 of the

Constitution of India.
i

22. At this juncture, uie have to recall the final order passed by

this Bench of the Tribinial in Kulshrestha's caSe ( 0*A*453/90, decided

on 14»9«90) referred to earlier* The aforesaid amendment cballenged

in that Case also. That in K«t.Shastri*8 case, the Supreme Court did not

" in terms** referaa# to the amendment to Rule 12 made on S»7«1968 has been

referred to by the Bendi* It is to be pointed out that the prayer far

quashing the amendment not having been allowed has to be coneidered as

rejectedj^. lU.

23. It follous that no relief can be gaantad to the applicants.

These applications are disAissed.

( G.Sreed^ran
Vice ChairRian(3)

S.P.Sinqh/
25.9.90.

( B.C.nathur)
Ulcs •^airman(A).


