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These applications were heard together since common issuas

. @rise for considaratlbn. They ars being disposad of by the same order.

2. ‘ The befgpca Scisnce Services { for short, the DSS ) was formed '
in.1953‘§p‘maet the reguirsments of rasearcq/devalnpmapt and iﬁSpeiiion.‘
of Defence Stores, The D.S.S.cadrs was cantrolled by ths Ressarch/Dsvalop~
ment ( R&D)‘ﬁrganiSation.and was under th® Director Gensral of Inspaction’
(D.G.I;). The D,5.8. was trifurcated into three independent servites,
namelf;é B

(1) Defence Research & Deualopmant Services (D.R.D.S.);

(ii) Dofencs Quality Assurance Sarvica ( DeQe ASe)s

(iis) Defenca Aerongutics nuality ‘A@surance Saruice,(D.A.ﬂ.A.S.).

following ths establishment of the saparéte units, saparate Servicesx

Rules wers issusd with respect to each of them. A special protective

provision was made in all of them in the follauihg terms s

¥ The conditions of service of the members of the service
in raespect of matters not expressly provided fer in thesas
: Rules, shall mutatis mutandis and subject to any special
# gpder issusd by the Government in respect of the ssrvice,
" be the same as those applicable to officers (ecivilians)
of corresponding status in similar scientific institutions/

organisations under the Gevarnment of India,™ o
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3. | The applicant in D.A. 172/88 is the Defence Stience 5eruice
dfficers'_asaociétion_and it relates to the age of supota;hugtinn. The
grievance projected is that while ths «ge of superannuation of the
scientific and ﬁechnical personnsl of the D.R.D.S. has been raised to
60 years by the 0ffice Memorandunm dated 24.12,1985, the benefit has
rot been extended to the civilian sciantistsin the DQAS and the Juniox
Scientific dffibars_in the Dirsctorate Ganarnl of Quality Assuranca,
4, The applicant in D4A.139/50 is a member of the D.ZeAsSe while
the applicant in 6.3.667/83 and‘;hs three applicants in ©,A.837/88 belong
to tho Dy ReQef.Se. '

_ ey~
Se The relief plaimed in all these applicatiuns.isLtha anhancemsnt
of the ;ge of supsrannuaticn in rgspact-of the civilian Scientific Qfficers
of the D.R.D.S. should ba extended to them alse. It iz urged that the
three units of tha D.S.S. wers sstablished to realiss and contribute
to the common bbject of improved and ﬁuality agsurad Defance Production,

According to the applicants, by tha statutory provision iﬁcorparated in

the Service Rules govarnihg tha different units, which hgs been raferred

to earlier, the continuation of the similarity of treatment in respect

of the Civilian Scientific 0fficers of the three units was recognised,
and as such, it cannot be interferad with by an administrative order

. Y “\\ ——
to the\bepefit oé??gz—unﬂyrof tham,

6e ‘one KeToShastri, who was a Daputy Ehigf Scientific 0fficer

attached to the D,A.Q.A.S., filad an application ( 0.A.575/87) before

the Hyderabad Bench of this Tribunal seaking parity in the age of
retirement with that of the Scientists working in the D.R.DeS. That

application was disposed of by a Full Bench of this Tribumal by the

‘order dated 20,3.1988 allgwing the claim for enhancement of the age of

retirement to 60 ysars, When the matter was taken up by the respondents

in appeal befors the Suprems Couré in c.n.azaa/se, the appeal was dismissed
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\
by the Judgment dated 12,1,1990, The revicw pstltion.filed by the

rospondents for refies of the said judgment was dismissed by the

order dated 6.4.19900.

7 _ All these applicants have plgced reliance on the aforesaid

Judgment in KeTeShastri's case in suppﬁrt of the relisf claimed,

8e After.the judgment of the Supreme Cougt in K.T.Sha#tri's case
by the Notification issuad dn 5.7.#988; an amendment was made to the
Service Rules governing the D;Q;A;S; and the DefeJeAuS. .bY intruaucing
a provision that in the matter 5? retirement the ﬁfficars of the
Service shall be governed by FR 56. It was further provided that

the amendnent shall ba deemed to have come into fofca with effect

£rom 28.1241985,

9. .In view of the aforesaid amandment, the,épplication in 0.4,
172/88 waé amendsd by including a prayer for striking down the amendment
as unconstitutional and violative of Articlss 14 and 16(1) of the
Constitution of india.

10.. ALl thes# applications are resisted by the respondents, It is
stated that as the officsrs in the erstghile D.S.S. wers employed in
three Organisations, namely, D.ReD.0ey DeGeDeAe ( orstuhile DeGels)
and D,T.De& P (Air), in view of the differences relating to the n;ture
of functions and responsibilities, it was decidad to trifurcats the
D.S.S¢ It is polntéd out that in the D.R.DJSL, the wark involves
extonsive up=to=date literature survay, analysis of existing infor~
mation and technology and original basic and applied ressarch and

- designs, whils the D,G.0Q.4. and the D.T.D&P(Air) are concerned with
inspection work with a view to ensuret;gzvbefonde Stores conformed to
stipﬁlated astandard and defect analysis etc, when'tha respactivo'
Recruitment Rules were made for three services consequsnt upon the

trifurcation, the ags of supsrannuation was governed by the Civil

A
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Saervices Regulations in respsct of -all and no specific ﬁgov;sion with
respéct to wax age of superannuation was incorpqrqted ip any of the
Service Rules, Having :agard to the specific fequireméﬁts of the D.ﬁ.D.o.,
the Govarnmeﬁt'considered it necessary to esnhance the agé of supesrannuation
in respect of the_D.R.Q.S. officers and, dccordingly, the‘Offica Memorandum
dated 24.12,1985 was iésued; it is spscifically at;ted that such enhancament
was not cons idersd necessary in téspact of tﬁe Q.Qph.s. or thézé.n.a.a.s.
The respondents have stated that the menbers of tho D.Q.A.S. were given
a clear option to opt-for‘eithar D.é.ﬁ.é; o?ZE;A.Q.A.S. and, as such,
after the exercise of the bptiﬁﬁ;the claim for enhancement q? ags o?
superannuat ion thch has been specifically allowsd only for the DRDS cannot
be made by the members of tha”other two setvices, It is pointed out that

| _

considering the basic functional differences, the other two cannot be

said to bs similer scientific institutions as the DRDO,

11 The respandents have also contended that these applicants are

not entitled to the’banefit of the judgment in K.T.Shastri's case,

12, It will be useful to refar, at this atage, to the ralevant

* provisions in the Do Ae 26 AeSe Rules, 1979, dealing with the inltial

constitution of the service, It is as fbllows 3=

~® 9, Initial constitution of the Service (1)(a);

All Group 'A' officers in the Defence Science Service:

and working in the Directorate of Technical Daualopment

and Production (air) on the date of promulgatior of: these

rules shall be deemad to have bsen appninted to the Defence
© Asronautical Quality Assurance Service in the posts or

grades corresponding to those which they are holding on a

ragular basis,

.. (b) any such officer in the Defence Science Service

whe is or was working on the abouvs date in any of
the offices or establishments under the Defence
Research and Develcpment Organisation and the
Directorate General of Inspection shall not become
a membar of the Dafence Asronsutical Quality Assurance

. Service unless he, within three months from the date

\ , of promulgation of these rules, epts for the Service
and ie found fit for appointment thereto, in the menner
mentioned in sub=rule(2) below.
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(2) The suitebility for appointment to the Service

in the case of the Defence Science Service Officers

serving in the Defence Ressarch and Develepment

Organisation and Directorate General of Inspection who

opt for Defence Aeronautical Quality Assurance Service

shall be determined by a Screening Committee constituted
~@s under. '

R R m

(3) Any officer referred to in sub-rula(1)(a) of this rule

who doee not, on selection.te any grade in the Service, desirse

to be absorbed in the Service, may continue to hold ths post

held by bhim immediately befere ths sslection as if he had not

been selected and for this purpose that post shall be deemed to

have bsen excluded from the Service for so long a8 he continuss to

hold it, He shall not bs considered for any further pramotion or

confirmation in the Service,"

Similer provisions were made in the Rulss relating to the two

‘other Services as well,
13, 1t is Bv;dent from a perusal of tha final order of this Tribunal
in KeTeShastri's cass that the aforesaid provision was rot brought to
ite notice and that the finding that.K;?.ShaStri was entitled to the
benefit of the enhanced age of retirement was arrived at ablely on the
‘basis of Ruls 12(1) of tha DAGAS Rules which ordains that the conditions
of service of the DAGAS shall be the same as those aﬁplichbls te the
 officers in similer scientific institutions/organisations under the
Governnent of India. Though it waé noticed that this is subjﬁct to any

spacial order of the Government, it was pointed out thatna such Spao1al

'order has been brought to the notipe of thg Tribunale

| 14, A reading of the judgment of the Suprehe Court ;ﬁ Civil -Appeal
No«4284/88, the appeal preferred by the respondents from the decision
of the Tribunal in K.T.Shastri's case will mgke it clear that it proceeds -
on thé premise thaF no nbtion was inan to ths empleyess uo;king in the
different units to opt for one or ather of the units, when the D.S.S.

was trifurcated into three different unite,

t

15. B.Sampath_énd-soma other employess of D.A.Q.A.S. filed appli-

cations before the Bangalore Bench of this Tribunal for the extension

[N
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' pg the benefit that @as a}lowed to KeToShastri, and fellowing the decision
of the Tribunal in K.T.Shaétri'é{cgae, it was ellowed by the Bangalore Bench,
However, when the respondernite took up the matter in appeal before the Suprems
Court in Civil Appeal Nos. 3971=73 of 1990, the judgment of-the Tribunal was
‘ §acatad noticing ggdt the opportunity for the-axercise of option following
the tfifurgatian into separate units as a result of which the applicants
tnereiﬁ were setving in one of the thrae units,wharéin the retirement age

13‘ 530 . . . : - \

16s  MeKeKulshreatha, an additional Director in the D.T.D.& P(Air), filed
d.A.dSS/BG before this Tribunal for extension of the benefit of the judgment
in KaTeShastri's case, Since by than!‘tha amendment te Rule 12 of'DAQRS wae
intreduced to the effect that the matter of retirqmént of the gfficers pf

the Service shall be'ganarned by FR 56, he had also:prayad for quashing the

' said amendment. That application was'diéposgd of b§ a Bench of this Tribunal
by the order dated 14.9,96 holding that the applicant is not entitled 'to the
benefit of the judgment in KeT.Shastri'e case. A copy of the final order was
made available by the cognsal of the tespondents;-lt is seen that reference
has been made ;herein'tﬁ the judgment of the Supeeme Boﬁrt in Kﬁf.Shastri's
cgse'aa woll as thé;Subsequent judgmnnt in\B.Sampath's case, Detailed
reference has been Made:te the pfcéisinns in tﬁs Service Rulas snabling‘the
mesbers of the Sarvice to exercise option as also the circulsr letter issued

in March, 1979,in that behalf,

17 In visw of the fbrlgéing, the stand taken up by the applicants
.and urged by the counsel of the applicants at the time of hearing.that the
applicants are entitled to the estension of the benefit granted to KeT.Shasiti

cannot be sustainede

18, The Scrvice Ruleg iesued in 1979 in respect of the DAGAS, on its
‘constitution, very clearly provides in Clause(b) of sub=rule (1) of Ruls 7
that any Group *A* officer in the DeSeSe who is or was working on the

date of promulgation of the Rulee in ényfof tﬁg offices or establishaent
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under: the DRDO and the DEI shall nat becoms a member of the Servics

unless within the period of thfea monthg‘he opte for the Service snd is
fouﬂdnfit for appointment thereto by‘a écreening Com@ittea. it has aleo

. to be noticed that though it was provided in Clause(a) of the Sm-rui that
511 Group *AY officers in the DeSe5e and working in the DTD&P (Air) on the
daﬁé of prﬁmulgatinn‘of the Rules shall be desemed to hgve been appoiﬁted fo
the DQQAS on a regulér basis, by virtue of sub-ruie(s) of the Rules any such
officer who did not desire teo be absorbed in the Service was uﬁablol ta contin
to hold the poet held by him and to hold the post as if it does not form
part of the Service, Thus, after the trifprcation if some of the offiéers
of the dss becams member of the DRDS and others of the othsr twe Services,
it is only as a éosﬁlt of their ouwn ﬁolition and option. A8>8uch, those who
are in the other two servi€es cannot claimt;; :f:giﬁgfgn of one of the
conditicns of Service in respect of the(officérs of the DRDS, breught into
effect aﬁout 6 years after the tri-furcation and the constitution of the

three diffarént Servi€as,

15, Considersble reliance uas”ﬁlaced by the counsel of the appiiéahts

on the provision éentainld in sube~rule (1) of Rule 1é of the DAQAS Rules
uhich lays doun that the conditions of service of the members of the Service
in respect of matters not expressly provided for in the Rules shall mutatis
‘mbtandia be the same as those applicable to officers of corresponding

status in similar scientific inst;tutions/organisatiens undar the Government.
It was statéd that the DAQAS and the DQAS are §im11ar scientific institutions
as the DRDS and ths staius of the officors is aleo the same. Thie submission
ha%f;a-ﬁ rsjgcted. The DSS was tri-furcated and the threeServices were
constituted as the nature of the functions and responsibilities of thgfRDO
and the DGQA of theDTDAP (Air) were different. It has been Spécifically
asserted in the reply of the respondents that uhile in th¥ former, the

work involves oxfensive uptbdate-literature sdrvoy,analysis of[existing

information and technology and original basic, applied research and design,
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in the other two branchaa, the erphgsis is on inapa;tian work ta ensure
that the Defence Stores confbrm to stipulated standard, defect analysis etc,
The Office Memorandum dated 24.12 1985 enhancing the age of auperannuat;on
of the scientific and techtical personnsl(Gazetted) of the DRDS was issued,

@s indicated by the Office Memorandum itself, having regard to the speciali-

. sed nature of work carried out by that ﬁnit and taking into account the

shortage of talented anduoxperia;céd personnel in the advancsd t;chnology

~ ‘arease Mo such enhancement was considered by the ﬁqvornment as necssgary in

respéct of the officers in the DQAS and DAQAS.

20. Looked at from arather angle as well, the plaa of the applicants

‘cannot be accepted. Sub-rule (1) of Rule 12 of the DQAS Rules is ¥ su%ect :

to any.Spscial order issued by Government in respect of a 8ervice", It is

on record that on 5,7,1968, the amendment has been introduced in theRules

by which a provision has been added after the existing sube~rule (1) of

Rule 12 to the effect that " in the matter of retirement of officers of

the Service shall be governed by FR 56", Though it was stated By the

'~ counsel of the applicante that the proviéon introduced by way of amendment

is illagal and ultra vires in view of Articles 14 and 16(1) of the Consti-
tution of India, and that a pfayer hae also been mgde for striking down the

same, we are not impressed,

21, From the f,cts of the ca8s, it is manifest that the amendment was

. introduced in view of the judgment im K.T.Shastri's case. Bgsad on this

premiss, it waes argued bn behalf of the applicants that since the decision

of ths Tribunal in K.T.Shastri's case was upheld by the Supreme Court, smth

and as ths judgment af the Supeeme Court was subsequ-ﬁt te the aforesaid

amgndment, it has to be hald that the amendment is illegal and unenforceables’

i

It was alsa pointed out by the counsel that a reference to the amendment
toas v—ede

" fesued by the respordents in the fetition filed by tham for revisu of- the

judgment~of the Supreme Court and since the review petition was diesmissed,
! ‘ )
the amendment cannot hévdtgperation. We hgve the legst hesitation in

repelling thie submission- The judgment of the Supreme Court dae® not at all

-
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~ indicate that a pronsuncement in respect of the validity of tha-amdndmunt

was called for by either of the parties, or was, in fact, mgde, On the
other hqnd, from ths quastién as pdand in para 6 of the judgment, it is
clear that the issue use confined to tha benefit of the Office Memorandum
dated 24.12.1985.enhancing the retiéamant age in respect of the DRDS, It

was hald that the denial of the benefit of the enhanced superannuation

| of the members of one unit while the same is granted to the members of the

other units amounts to discrimination, violative of Article 1€ of the

22, At this juncture, we hgve to Tecall the final order passed by

this Bench of the Tribunal in Kulshrestha's cass ( D.A.453/90, decided

on 14.9.90) referred to earlier, The aforesaid amsndment wae challenged

in that case alsge That in K.T.Shastri'a casa, the Supreme Court did not

" in terms® ref.rl-i to the amandmant to Rule 12 mzde on 5,7.1988 has been

referred to by the Bnnch. It is to be pointed out that ths _prayer for

quashing the amnndmant not having besn allowed has to be considered as

t.jOCted"Q)"& \le daciiconm v~ \'«v-\$kv.u.$ktc~b CasSe o g —

) | . A

23, It follows that no relisf can be geantad to the applicants,

These applicationa are diemisaad, , o ‘ )
/Q\/ M @f\% | - A/L/Q/VE&M? p

( G.Sroedﬁ/ran Nair) | ( B.C.MathUt)
Vice Chazrman(a) Vice -Chairman(A).

Sa.Pe Siﬂgh/

25,9,90,
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