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' IN TI-E CewrBAL AD.iv!INISTB/\TIVE TRIBUNAL
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Regn.Wo.OA-1677/88 ^ate of DecisionJ.LLflli?.'̂ -'
Shri Bal Krishan Applicant,

V^jas.

Delhi Administration and Respondents,
Anr.

For the applicant x ...S^i J,P.Verghese,
Advoc ate ♦'

For the respondents ...Mrs.' Avinash Ahlawat,
Advocate.

CORAM: Hon'ble Shri P,K. Kartha, Vice Chairman (Judl.)^
Hon'ble Shri Ajay Johri, Aferaber iAdrainistrativej.

1, V^hether Reporters of local papers may be allov;ed to
see the Judgement

2. To be referred to the Reporter or not?^,/^)
•TiDGEivENr :•

(Judgement of the Bench delivered by Hon'ble
Shri Ajay Johri, l^fember (Administrative ),

Being aggrieved by a shovj cause notice dated 26.8.1988

issued by the Additional Commissioner of Police (Adm.)
Delhi proposing to revert the applicant from the post of

Inspector of Police, the applicant has filed tiiis application

under Section 19 of the Administrative Tribunals Act. Me

has prayed for the quashing of the impugned notice and for

restraining the respondents from reverting him from the post

of Inspector to which he vyas promoted vide order No.i/834/CB-.I
i?romotion dated 20.4.1988#

2. The applicants case is that his confirmation as f^ad

Constable was delayed on account of certain adverse remarks

in his confidential report which were later expunged. These

had resulted in his promotion as Assistant Sub Inspector(ASI)

being delayed. So he filed a %it Petition in Delhi High

Court claiming his confirmation and seniority from the due

date which was 1.2.1966. His petition was allowed on 25,9.84.

/Wcording to him the High Court had ordered refixation of
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seniority but vjhen the respondents did not comply with the

order he filed a contempt, petition on 4,'2»i985. a result

the respondents implemented the order on 22»8.i9S5 placing

him above his next juniors,' On the basis of this seniority

he was pronioted as Inspector on 20.4.1988, The applicant

alleges that his seniority is novj proposed to be depressed

by the impugned show cause notice and he is being brought

below tv^o persons v^ho lost their seniority because of their

delayed confirmation against which they never agitated

at the appropriate time when he was given relief by the

Oelhi High Court. So according to the applicant the impugned

notice is an attempt to do away with the relief granted by

the High Court and bring him back to the original position,

3. The respondent's case is that the petitioner was

wrongly given seniority from the date of confirmation. This

resulted in those i'iead Constables who were actually

promoted much before the,petitioner but confirmed later

on becoming junior to him. By this erroneous action the

applicant was shown senior to those Head ConstaDles v;ho were

promoted between I960 and 1963 whereas the applicant was

promoted as Head Constable on 1.2.1964. It is this

erroneous fixation of seniority that is sought to be

corrected by the impugned notice. According to the

respondents, Punjab Police Rules, Rule 12.2.(3) lays dov^n

the rules for fixation of seniority," According to this rule,

the seniority in case of lov/er subordinates is reckoned

from the date of appointment and not from date of

confirmation while; in the case of upper subordinates the

same.is reckoned from the date of confirmation. This error

crept in because of the 'hush hush manner' in vjhich the

departnent dealt v^ith the matter on the petitioner's filing

of Contempt petition. They did not even go into the actual

facts of the claim made in the vVirit Petition by the

^^plicant,' Since the order was wrongly passed, the
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respondents gave notice to the applicant.' According to them

correctionof this error and consequeal redetermination

of seniority does not amount to reversion or reduction;, in

rank. After the impugned notice, a final order dated

25.10,88 has also been passed. The respondents have said

that this does not violate the High Court's orders»

4,' Uq have heard the learned counsel for both parties,

Shri J.P.Verghese, the learned counsel for the applicant

contended that the respondents had taken certain pleas befor<

the High Court and the matter became final thereafter so

they cannot agitate the matter again. In the contempt

petition also they never took these pleas. The original

orders were based on High Court's direction and persons

v^ho did not agitate the matter then, could not represent

against the consequential effects of the implementation

of the High Court's orders. The plea of a mistake is an

after thought.^ According to the learned counsel, the

applicant was being unnecessarily harrassed and by the

impugned order the respondents are making an attempt to

take away what the applicant got legitimately from the

High Court. On behalf of the respondents the learned

Counsel Avinash Ahlawat made a spirited defence of

the action taken by the respondents.' According to her a

genuine error in the implementation of the High Court's

order can rightly be corrected on its detectionAccording

to her the rules being explicit' on the subject it is only

in line with these rules that the respondents have corrected

the seniority which v^as fixed by wrong and hurried issue

of orders, have gone through the paper-book and the

replies and counter-replies filed by the parties.'

5. The operative part of the A>elhi High Court decision

in Oii 686/75 given on 25.9.84 reads as follows! -

" It is apparent that the petitioner is to be
considered as a permanent head constable with effect
from February 1,1966. In that view of the matter,
on re fixation of his seniority in that rank, he is
to be considered for promotion as Assistant ^ub



Inspector from the date his next junior was promoted
as such. It is the case of ti^ petitioner theft he has
been promoted as an Assistant ^ub Inspector with
effect from t-'ebruary 25,1970. This is not disputed by
the respondents. But in view of my findings that the
petitioner is deemed to be permanent . from Feoruary 1,
1966, his seniority as an Assistant i?ub Inspector
from date his next junior was promoted is to be
re-fixed. If on re-fixation of his seniority as an
Assistant ^ub Inspector his next junior or juniors
have been considered for promotion as a ^ub Inspector
the petitioner be also considered for promotion from
that date "

The petitioners claim was also mentioned by tte High

Court in these v^ordss -

"The second grievance of the petitioner is that
under Hule 13.18 of the Punjab Police Rules his
probation period expired on February 1,1966 and
therefore, his seniority as liead Constable ought
to be shown from the day he was promoted as an
officiating ^-^ead Constable on February 1,1964 "

Ahe High Court had accepted this submission and gave

the operative decisions based on this acceptance. Hence it

is clear that the High Court had accepted that, the applicant

should be considered permanent with effect from his due date

i.e, 1.2.1966 which was the date he completed his probation

and that the seniority was to count from 1,2.1964 the date

he was put to work as tfead Constable,'

6.i Rule 13.18 of Punjab Police Rules is on the subject

of Probationary period of promotion. It lays down this

period as two years. On completion of the probation the

officer has to be either confirmed or reverted, fhis

period is not extendable. It was under this rule that the
applicant had sought for relief of confirmation. The High
Court gave him the relief,

7,' Rule 12.2(3) is the rule regarding determination of

seniority. This rule reads as follows; —

"(3) All appointments of enrolled police officers^
are on probation according to the rules in this
chapter applicable to each rank.

Seniority, in the case of upper subQrdinat2
will be reckoned in the firsst ihfetance from
the date of first appointment, officers pronptec
from the lower rank being considered seniorr
to persons appointed direct on the same date,"~



and the seniority of officers appointed direct on
the date being reckoned according to age,1 Seniority
shall, however, be finally settled by dates of
confirmation, the seniority inter ,se of several
officers confirmed on the same date being, that
allotted on them on first appointment.- Provided
that any officer vvhose promotion or confirmation
is delayed by reason of his being on deputation
outside the range or district shall, on being
promoted or confirmed, regain the seniority which
he originally held vis-a-vis any officer promoted
or cinfirn^d before his during his deputation.

The seniority of lower subordinates shall be
reckoned from dates of appointment, subject to the
conditions of Rule 12.24 and provided that a
promoted officer shall rank senior'to an officer
apfpointed direct to the same rank on the same date.

Provided that in the case of officer recruited
direct after 23rd necember,i958, as a result of the
same examination or selection, their inter se senior
ity shall be reckoned.

(a) by the order of merit fixed by the selection
body, and

(b) >Mhen there is no such order by merit indicate
by the age of the candidate i.e.i the oldest
being placed the senior .'most and the youngest
the junior most."

So according to this rule in case of lower subordinates

viz. the Constables and ifead Constables the seniority

counts from date of appointment while- in case of upper

subordinates in the first instance it is reckoned from

the date of first appointment but it is finally settled

by dates of confirmation.' The applicant belonged to the

category of lower Subordinates when he went to the High

Court against his delayed confirmation. The High Court

ordered his•^ confirmation w.e.f, 1.2.1966 i.e. when he

completed his probation.^ This did not affect his seniority

which Was to count from 1.2.1964.

8. The respondents, however, in the 'hush hush' manner

in which they acted, determined applicant's seniority on

the basis of his date of confirmation i.e. i.2.i966.' This

action was against the rulas and could not sustain itself.

The mistake was detected when representation were received

consequent to the publication of seniority list of Head

Constables and revision of dates soi pronnotion of the
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applicant ordered in August,1985. Series of orders were

issued on 22.-8.1985,' The applicant's averment in para 3

of the rejoinder that the principle of date of appointment

being the fcey to seniority has never been adopted in the

Delhi Police is negated by the rules themselves and his own

submission before the High Court* For lower subordinates'

seniority does not depend upon date of confirmation. This

has also been held in the various judgenents cited in the

rejoinder in para 4 II(i). Similarly, the seniority in the

ASI*s cadre will depend on the date of confirmation as ASI

in terms of the rules,- The applicant had rightly asked for

this relief in the '%it Petition (Para 4 il(iii) of rejoinde.

9» Any revision of seniority^ which was not based on

rules pr appropriate principles, is not arbitrary. Hence

the action taken by the respondents in August ,1985 to fit

the applicant in the cadre of H.Cs., ASI's and SI*s against

the provisions of Punjab Police Rules which are applicable

to Delhi Police and have a statutory force v^as liable to

hit ariiicle 16 of the Constitution. The respondents have

taken corrective action after following proper procedure of

giving a notice etc. This action is, therefore, not assail-

able.' Earlier action was in any case ultra vires of the

provisions of the rules and would have been struck dovm if i

Was challenged. Vihere senior^-ty rules exist they will

prevail and unless there is serious failure in their
/

implementation resulting in grave injustice the courts would

not interfere with the working of the scheme, ^"^e find that

the submissions made by the learned counsel for the

respondents are supported by the relevant rules. So their

action cannot be said to be an exercise to take away what

the High Court gave^ as alleged by the applicant. We thus

do not find any merit in the prayers made by the applicant

and they are liable to be rejected.
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10, The applicant v^as promoted as Inspector by

an order dated 20.4*1988 which was without any doubt
I

based on wrong assignment of seniority to the applicant.'

have been told that the applicant is not due to become

an Inspector on the basis of his correct seniority. A

refixation of seniority resulting in cancellation of an

earlier promotion based on earlier erroneous seniority,

does not a'mount to reduction in rank within the meaning

of Article 31l(2). ivbreover, the applicant was promoted

only in April,1988 and has not yet been confirmed in

the post of Inspector.' A Gbvernrnent servant can be sent

to his substantive post in ordinary routine administration.'

But the matter has to be viewed as one of substance and

all relevant factors are to be considered to ascertain

v^hether the order is a genuine 'Accident of service'

v^here there is no aspersion cast against the character and

integrity or it is by way of punishment.' find that

the action of respondents is based on rules and is not

malafide or.biased or^ a.coraouflage to penalize the applicant.

(air 1971 SG 998, K,Hv Phadnis Vs. State of A'laharashtra).

Further we do not find any thing wrong if an administrative

order is revised on its being found to have been issued

on misinterpretation etc. Any subsequent order cancelling

the previous order which affects the person adversely must

be issued after giving opportunity to the affected individual

The respondents did issue the show cause notice. There is

thus no arbitrariness in the respondents * action and this

action, cannot, therefore, be assailed. The prayer made ^
in the application to quash the impugned action therefore h

liable'to be rejected.



: 8 :

11. In view of the above, v-ie dismiss this application,

''6 direct that parties to bear thair own costs.

-<1 j]

( Aj-g^Johri )
Msmber (A)

( P,K» Kartha )
Vice Chairman (J)


