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(DELIVER:D BY SHRI J.P.SHARMA, HON'BLE MEMBER (J)

" The applicant, Head Constable (Driver) in 1Oth
Battalion of Delhi Armed Police, Dalhi filed this
application under Section 19 of AdministrativelTribunalg

Act, 1985 aggrieved by the order dated 12.1.1988 passed
by Deputy Comnissioner of Police, Delhi. By this order,

the representation of the applicant regarding his promotion

to the'bost of Assistant‘Sub Inspector (A.S.I.(hﬁ} Was

re jacted.
2. The applicant has claimed following substantive

reliefs :=-

(a) To direct the respondents to bring the namé

-



(b_)

of the applicant on list 'D' for the post of .
Assistant Sub\Imspector (MT) and to promote him
as such wiﬁh effect from October, 1977 or from
September, 1982 or in any case‘From the date

when his juniors were so promoted; .

Quash/set aside order dated 12-1-1988 (Anne-

xure 'L') and order dated 17-3-1988

- (Annexure 'N'),

(i)

(ii)

’ ‘ ]
The prayer in the M.P, 2233/89 moved in the

0.A. in September, 1939 is for a

direction to the respondents to promote
the applicant as S.I./M.T.(Operational)

er.F. 7"'8-19890

Alternatively to cancel the appointment of

of persons made by order dated 8-8-1989,

(iii)In any case the promotions of Shri Gurdsev Singt

The

and Shri Gurmest Singh shall be subject to

the result of the above 0.A.

The applicant joihed Delhi Police as Constable

-

on 21-3=-1959 and was confirmed as such in service on
1-6=1965. He uas promoted to the rank of Head CTonstable
by the order dated 26-10-1972. He was confirmed as

Head Constable (Driver) with effect from 30th September,

next promotional post is Assistant Sub

.
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Inspector (MT). Before 31st July, 1986 the promoctions were
governed by Punjab Police Rules, (P.P.R.} 12.3(C) whieh
stipulated the following conditioné/qualiFications for

eligibility=-
a) 'matficulation.
b) 5 years service in the rank of Head Constable.

c) Should be capable of dealing with correspondence
documents connected with General administration

and opsrational control of vehicles,
d) Current driving licence for heavy vehicles.

4, The administrator of Dslhi promulgéted the Delhi
Police (Appointment and Recruitment) Rules, 1986 with -
effect Frbm 31st13uly, 1986 (hereinafter referred to new
rules). Clause 17A (8) details recruitment rules for
the post of MT/Assistant Sub Inspectors (Operational).
Clause 12 of the Rules nprovides qualifipation for

eligibility for promotion as under:-

"Confirmed Head Constable (MT) Operational with

5 years service in the grade;
or

Cornirmed Head Constable (Driver) with 5§ years in

the Grade having:

L
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i) Current Driving Licence for heavy

vehicles}
ii) Matriculate."

Se The griesvance of”thé appiicant is that by an
order dated 14th August, 1978 the Head Constable John
Peter was promoted to officiate as Assistant Sub
Inspector (MT) with effect from Bth August, 1978 on
purely tempofary and ad-=hoc basis, and it was in
total contravention and  violation of Punjab Police
Rule, 12.3 (C) as the said John Peter was not a

matriculate. Similarly, in January, 1936

. Head Constable Puran Singh was also promoted to

_oFFiciéte as Assistant Sub Inspector (MT) on purely

temporary and ad=hoc basis with effect from

' 16-1-1986., He was also not matriculate., Similarly,

Mr. Md. Hanif, Mr. Har Dayal Singh, Mr. Rampath andl
Mr. Munshi Ram were also promoted as Assistant'sub
Inspector (MT) although they were not matriculats as
provided in the rules. As regards the poéition under
the new Rules, it is stated by the applicant that
though he was confirmed Head Constable .(Driver)

on 30-9-1977 and he became eligible for promotion

as A.5.1.(MT) five years thereaftsr i.e. from
Septeﬁber, 1982 as Assistant Sub Inspector (MT) but
he was not promoteds The applicant has cited the
instances of.Gundev‘Siﬁghluho was confirmed as Head
Constable (Driver) with effect from 1-6-1982 and
Gurmeet Singh who was confirmed as Head Constable

with effect from 1=-8-1983 and their names wsre -

ordered to be included in promotion List 'D!

L .
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for the post of A.S.I. (MT) uith effect from 23-11-1987,
Similarly by another order dated 26-11-1987 four Head
Constables were pfomoted to officiate as A.S.I. (MT)
Operational with effect from 26-11-1987 including Gurdav 3ingl
and Gurmeset Singh. The contention of the applicant is that
the applicant has been subjected to discrimination‘and the -
action of the respondents in not including the name. of the
applicant in the promotion list '0! for the post of
Assistant Sub Inspector (MT) (Dperational) is arbitrary and
unreasonable., It is further said that the applicant is
senior to Gurdev Singh and Gurmest Singh yet he has not
been given promotion taking into consideration his
inelig?bility under Sec.12.3(C) PPR or new recruitment
rules, The appl;cant made representation but to no effect.

Hence the present application,

6. The respondenhsih their counter affidavit have

stated that to make the selection fair a.standing

order No.236 was issued for the promotion of M.T.Staff,

but on a Civil Writ Petition No.137/73 filed by a constable
(driver) Makhan Singh the same was quashed vide judgment
dated 5-8-1974, As such dus to the complexity of the rules
no regular promotions ware-made and it was decided that
till such time rules are modiFisd/amended the promotions in
the rank of A;S.I.(MT) be made on adhoc basis., The relevent
rulas remained in examination with the Delhi_ﬂdministration
till the Delhi Police(Promotibn confirmation) Rulés,1980

A
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weré nctified by the Delhi Administration. During

the period from 2%.12.198C to 30.7.1985, there were

no Recruitment Rules for M.T. staff and all the
promutions in the 1.T . Cadre weé s made on ad-hoc basis
under Rule 19(i) of the Delhi Police [Promotion

and Confirmation) Rules, 1980. The applicant was not
eligible under the rules and being under-matric, the
applicant's name was rot considered by D.P.C. and the
four other with five years' service were considered,

It is further admltted that the appllcant wWas senior
to Head Constable Drivers Gurdev Singh and Gurmeet
Singh in the rank of Head-Constayle (Driver), but

since both these Head Constables (Urivers) fulfilled
the job requirements for peqular promotion as
Assistanﬁ S ub—Inspector_(hE) Operational,.they ﬁere

' promotéd as Assistant Sub-Inspector (MT) Operational

on regular basis whereas the applicant was not eligible
be ing non-matricul ate for promotion'tqithe said

post. Even, according to the respondents, th:
applicani Was copsidered by D.P.C., but since he was not
matriculate, he was not promoted as Assistant Sub~
Inspector (MT) and was not enlisted in list 'D!

 §

promction list for Teghnical staff.

L
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7. Subsequently as given in MP 2233/89, Gurdev

Singh and Gurmeet Singh have been promoted w.e.f. 8.11.1989
as 3.1.{MT) ignoring the claim of the applicant. The
applicant ha; been proﬁoted as A.S.I. (Driyer) vi.e.f,
1.1.1984 by the order dt. 8.3.1%89 in compliance with

the orders issued in C.W.P. by the Hon'ble Supreme

Court. It is stated in M.P. that the eligibility
condition of five years' service as A.S.i. has been
completed by the agpplicant on 1.1.1989, yet he

has not been promoted, though Gurdev Singh and

Gurmeet Singh had n&t completed 5 years as A.S.I./M.T.
Zhave been promcted on 26,11.1987) have been promoted

by the order dt. 8.5.1989. The spplicant, therefore,

also claimed promotion as 3.1./M.T. (Bperational)

w.e.f. 8.8.1989,

3, Wle have heard the learned counsel for the

parties and have gone through the record of the case ,
Though recruitment rules provide, matriculation.as an
essential qualification, but there has been constant
breach of this rule and non-matriculate Head Constables
(DRIVER) have peen promoted as Assistant Sub Iéspectors
(T ). Puran Singh, Mohd. Hanif, Hardayal Singh and kunsi
Ram were alllnon-matricul;te. The respondents, thus,
have flouted the rules rather than abiding by them.
o

. -
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Both the Punjab Police Rule 12.3. {Annexure-1)

the new Rules, 1986 for A.S.I. (M.T.) provide more

or less similar conditions.

PUNJAB POL ICE RULES

1986 RULES

Confirmed{%ﬂc. Drivers
with five years service
in the grade having :-

a) Matriculation; ' a) Current HAriver

b} Having five years' service
in the rank of Head
Constable;

c) Should be capable of de aling
with correspondence/ducuments
connect:d with general
administration of T Drive rs
and occasionaly control vehicles;

d) Current Oriving Licence for
he avy venicles,

Licence for
heavy wehicles;
b) Matriculate.

On the face of it, the apslicant is non-matriculate,

but the order of confirmation of Head Constable

(Driver) which has been filed by the applicant as

~Annexure 'H' goss to show that Bhim Singh aopeared at
S1.Ne .18, Gurdey Singh at S1.No.25 ang of Gummit Singh

at S1.No.33. By the order dated 26,11,1987 (Annexure~l},
Gurdev Singh ang Girmit Singh were brought on 1list 'Dt

(Technical) for . the post of A.3,I,/M.T, (

- L /

Operational )

I P
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wee f. 23.11,1987, Howevér, Gurdev Singh is shown

~as S8.C.. Both Gurdev Singh and Gurmit Singh were

prbmoted as A.5.I1./M.T. (Operational) w.e,.f. 26 .1l .1987.

The applicant made a representation that he is senior

to Gurmit Singh as well as S.3. Gurdev Singh {(S.C.).
The applicant is also S.C., but has been passed over
and has not been placed in promotion list 'O! (Tebhnical)

and has also not been promoted as A.S.I./M.T,

9, The respondents have contended in their reply
(Annexure-L, order dated 8.1.1988) that s ince the
applicant is a non-matricul ate, he was not considered.

In'fact when the Becruitment Rulss have been flouted,

-1t cannot be sajd now that the applicant is non-

matriculate., The respondents in their reply have stated
that regulaf promotions have not been made and only éd—hoc
promotions have beeﬁ made to the post of A3.T./M.T.

The respondents have also‘anitted as the Recruitment
Rules were bit confusing, it was decided that till such
time the rulns are- modified and amended, the promotlons
in the rank of A.S I./M.T. be made on ad-hoc ba51s.

Even for making ad--hoc oromotlon, senior person cannot

be ignored and the learned counsel for the apollcant

referred to the de0151on of PunJab and Haryana ‘High '

J
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Court repgrted in 1975 5LJ short nate-16 at page (XX)
Kishori Lal Versus State of Punjab and two others.

In this authority, a case of Delhi High Court, 0.P.
Gupta and Mullinath Jain reported in 1973 SLJ 239 was also
relied upon; It is not disputed by the respondents

that the applicamt is a cdnfirmad Head Constable

since 3C.9.1977 and he cameé in the zone of consideration
for promotion to the post of AS.T./MT . in éhe laﬁt
quarter of 1982. Thus before promoting juniors to the

applicant, he should have been considereg for enlistment

in List 'D' which has not been done, so his promotion

could not been done by D.P.C.

1C. During the c¢ourse of argument, the learned
counsel for the respondents could not explain as to

under what rules non-matriculate Hegad Constable Drivers

« . . . :
- wWeLe promoted in the posts albeit on ad-hoc basis, as

A.S5,1./M.T. In the absence of any reasonable criteria,
the applicant who has cleap record of service shoyld

have also been promotad as AS.T./MT, In Tact, i{ appears

from the record that by the order dateq 6.3.1989, the

i .

applicant has been promoted Wee'ofs 1,1.1984 to the post

of A.5.1. {Driver). The applicant hgs moved wp 2233/89 for

a furthar direction to the respondents that the applicant

be promoted as S.I./ﬂLT.(Operational) w.e,f. 7.8.1089, The

d
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applicant has stated in the M.F. that Gurdev Singh
and Gurmit Singh by the order dated 8.8.1989 have been
promoted as S$.1./M.T. (Operational) w.e.f, 7.8,1989.
It is contended by the learned counsel for the

applicant that the Recruitpent Rules for the post

~of S.I./W.T. (Operational) that a candidate should

be confirmed A.S.I./M.T. with five years service in
the grade. The said Gurdev Singh and Gurmit Singh who

were promoted as A,5.1./M.T. (Operationa)) w.e.f. 26.11.198°
(Annexure-J) were not eligible for promotion as they
had not completed five years ' service as A.S.I./M.T.
which is the basic requirement oflthe rules. It is
contended by the learnsd counsel that the applicant
in view of the judgemsnt of Hon'ble Supreme Court in

Versus Union of I,dia was promoted A.S.I.
(Driver) w.e.f. 1,1,1984. At the time of the prometion
dated 8.8.1989, the applicant fulfilled the requirzd five
years service in the grale as he had completed
thé same in.January, 1989 . Although the applicant
was eligible under the ‘rules, but he was not
promo@ed as'S.I./M;T. (Operational} whereas the
persons who werernot eligible under the rules; were

promoted ignoring the lawfyl clain of the applicant.

d.
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It was incumbent upon the respondents ﬁo have :
éonsidered all eligibls persons for promotion to the
post of S?I:)N;T:(Dperétional) éven though they

were promoted on adhoc basis. No reply gas

filed to the M.P. and by the order dated 21st January,
any promotion to the bost of S.I./M.T. shall be subject
to the out come to this 0.A. and the promotees so promote

ed should be specifically informed about this,

1. Singh the applicant is undisputedly senior,
so both of them could not have been given aéhoc
promotionlw.e.f. 7-3=-1989 without comsidering the
applicant who by ths time had becoms eligible

for consideration by éompleting required servicé
in the grade of A.S.I./ﬁ;T. prescribad under rule

for the .promotion of S.I./M.T. Thus the applicant

. is entitled on the principle of next below rule to get

promotion to the post of S.I./M.T.(Operational)
though on adhoc basis w.e.f. 7-8-1989. M.P. 2233/89

is allowed to this‘extent.

Lo
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"PER SHRI I.K. RASGOTRA

12, I concur with the judgement in D.A;
No.1665/88 - Shri Bhim Singh Vs uéioh of India.
However, I would add that the rules are meant for
observance and/only in exceptional circumstances
pouwers of relaxation included in the rules

are used for relaxing the eligibility conditions
with the épprQVal of the cémpetent'authority.

In this case the rule seem to have‘bsén substitu-

ted by the exception. When the exception

becomes the rule, the time becomes for a fresh

look at the rule in the circumstances obtaining

and the rulé itsel% should be amended éo meet
the needs of the situation. I am saying this
because in every case the promotion from Head
Constable to A.S.1. (MT) and from A.S.1. (MT)
to S.I. (MT) has been made in contravention of
the'rule which provides that Bnly matriculate

should be considered for such promotion.

Lo
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13. _In the case of Direct Recruit

Class II ﬁng. Officers' Ass. VUs. state of Mahara-

" shtra their lordships of the Supréme Court

held thats

"(D) If it becomes .impossibls
to adhere to the existing quéta
rule; it should be substituted
bylan appropriate ruie to meet
the needé of the situation,

In case, housver, ﬁhe guota rule is not
followed continuously for a numﬁer of
years because it was impossible to dg
so the inference is irresitible that

’

the quota rule had broken down,?

14, While the obsepvations of their lordships
haye been made in the context of quota=rota

rule, the undeflying ratio cannot be underscored.
When it becomes impossible to adhere to the rules, .
;t is time for cﬁnsidering the substitution

of the rule by an amended rulé to meet the

needs bf the situafion.

u .
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L5, Acgordingly, the respondents may consider if the
rules for’promctiqa from the post of Head Constable to
AST (MT) need to be reﬁained in the present- shape'when
so many promotions have been made in contravention‘of
the said rule.
PER BENCH

l.6. Having given a carzful consideration, we are
of the opinion that the applicant should be given
ad-ho¢ promotion'w.e.f. 7.8.1989 as $S.I./M.T. {Operational)

A $heil .
and wiltl be entitled to all consequential benefits
regarding pay and other allowances admissible to
SJL./M.T, -Huwever, in the circumstances, the pérties
shall bear their own, costs. The other reliefs claimed

ars disal lowed,

(J.P. SHARMA) I.K., A5G

R4
MEMBER (J) - MEMBER (A) D»i/g 9/
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