
CENTRAL ADPIINISTRATIUE TRIBUNAL
PRINCIPAL BENCH; NEW DELHI

O.A. NO.1653/88

Neu, Delhi this T'St-hjjgjy |V|aj.^h 1994

The Hon'ble fir, J.P. Sharma, nsoiber (3)

-The Hon'ble Mr. B.K. Singh, Member (a)

Shri Kartar Singh,
Son of Shri Gurdit Singh,
B-19B, Uest Patel Nagar,
Neu Delhi. Applicant
(By Advocate Shri B,,T. Kaul)

Versus

1. Union of India,
through Secretary,
i^^inistry of Labour
Sharam Shakti Bhauan,
Neu Delhi.

2. Chairman Central Board of Trustee,
Provident Fund,
Sharam Shakti Bhauan,
Nbu! Delhi.

3. The Central Provident Fund Commissioner,
9th Floor, Mayur Bhauan,
Connaught Circus,
Neu Delhi.

4. The Regional Provident Fund Commissioner,
8th Floor, Sky Lark Building,
60 Nehru Place,
Neu Delhi. Respondents

(Shri S.R. Bhatt, Advoeate)

ORDER

Hon'ble Wr. J.P. Sharma, flember (3)

The applicant uho initially joined as Louer

Division Cl.rk in the year 1964 in the office of

the Regional Provident Fund Commissioner, Neu Delhi,

uas subsequently promotedjuith effect from 1.1.1973

to the post of Upper Division Clerk. The scale of

UDC at the relevant time uas Rs. 330-560. In the

year 1976 the Central Provident Fund Commissioner

served on the applicant memo dated 7.7.1976 uher&by

a common departmental enquiry uas ordered against
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him and one Shri D.U. Soni for certain misconduct.

On 25,7.1975 ths charge sheet uas served on the

applicant and Shri G.H. Pandiya uas appointed as

Enquiry Qfficar and Shri R*C. Ahuja, Inspector,

C0I was appointed as Presenting Officer; The

Enquiry Officer submitted the enquiry . report by

the memo dated 25.7,1978 to the disciplinary

authority and the disciplinary authority agreed

uith the Enquiry Offi;:er'3 report gaue a shou cause

notice to the applicant dated 1 .9.1978 enclosing

a copy of the Enquiry Officer's report asking the

applicant to make any representation on the penality

proposed of removal from service. The disciplinary

authority after considering the representation on

the aforesaid shou cause notace passed the order of

punishment dated 7—8/ll/78 imposing the penality

of removal from service from the date of the

servica of the order. The order uas served on

the applicant dated 11.11.1978. The applicant

submitted an appeal to the Chairman , Central Board of

Trustee Employees Provident Fund-, Neu Delhi on

25o12.1978. The Ministry of Labour, Government

of India by ths memo dated 26.8.1987 replied to the

representation made by the applicant on 19.12,1985

to the Secretary, Ministry of Labour regarding his

appeal dated 25.12.1978 against the order of removal

from service dated 8.11.1978. The applicant uas informed

that the appeal against the order of tfe Central

Provident Fund Commissioner is preferable to the Central

Government & not to the Chairman, Central Board of Trustee

Provident Fund. Since there uas no record to

shou that the applicant has actually filed the
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the appeal,ao3 it was concluded that no appeal uas

filed by him. His request, therefore, for consideration

of the appeal claimed to have bean filsd by him on

25.12.1978 is not accedgdito.. Aggrieved by

the aforesaid order the appli'-ant filad the application

on 25.3,1988 praying for the grant of the reliefs

that the disciplinary proceedings be quashed and

it be declared that the termination of the service

of the applicant by the Respondent No, 3 is wrong

and contrary to the lau. The respbndsntbe directed

to reinstate in service with back salary and uages,

2» This application uas got amended by moving

OP Nj, 46/89 which uias allowed and an amendeid

application has been filed on 7,1,1989. The reliefs

claimed in the amended application are .also the. same,

3, A notice uas issued to the respondents who

filed the reply and contested the grant of the

reliefs prayed for by the applicant. It is stated

thatU{KSS the applicant was found guilty of fraudulent

payment of provident fund account of one Shri Chanan

Ram Account No. DL-500/5. A departmental enquiryj ,u,as

initiated against him and was given an 'adequate, and

reasonable opportunity by the Enquiry Officer,

Thereafter the disciplinary authority agreeingy

with the findings of the Enquiry Officer and after

considering the representation made by the applicant

of a showcause notice issued by the disciplinary

authority imposed the penality of removal from

service. The Organisation is a Trust and therefore

all the employees are to discharge the trust joingly

and severally*

/:



A. It is further stated by the respondents that the

applicant joined as Louer Division Cl=rk in theyear 1964

in the office of the Regional Provident Fund Commission
I

W5u_tr|TO'—y&ar--4*9&^--and uas subsequently promoted as LDC

uith effect from 1.1.1974 and his appointidg authority

uas Regional Provident Fund Commissioner, Delhi. His

promotion to the post of Upper Division Clerk uas purely

ad hoe and temporary. There uas a departmental enquiyy
I

against him uith regard to Account No. QL 1507Rs2 and he

uas reverted on the jaonishsnent imposed upon him" to the

post of Lower Division Clerk, vide letter of Central

Provident Fund Commissionsr dated 4.7.1973. At the time

^ of removal from service the applicant uas in the cadre
of LDC under the revised pay scale of Third Pay Commission

Rs* 260-400. The order of removal uas passed against

him in October, 1978 which uas served upon him in

November 1978. The applicant is governed by the Staff

and Conditions of Service Regulation 1962 by virtue of

Rulg 5 Sub-rule 4, the appointing authoirty of the

applicant is the Regional Commissioner, The penality

of reduction from rank from UDC tp LDC, uas imposed by

Memo dated 21.10.1976.

5. - A joint enquiry uas held according to Rule 14(l)

of the Employees Provident Fund Staiff (CC&A) Rule 1971

uhich lays doun that if tuo or more employees are

concerned in any case the Government or any other

authority competent to impose the penality of dismisaal

from serviee of all such employees may make an order

directing that disciplinary action against all of them

may be taken in a common proceedings. The applicant
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was jointly tried with Shri D.V. Soni, Provident

Fund Inspector Grade II. The Central '^rowident Fund

Commissioner has giv/en the consent for holding enquiry.

Thus, according to respondents the rules hav/e bean

duly observed by the Enquiry Officer and the application

is devoid of merit,
\

6. Ue have heard the learned counsel forthe parties

at length and perused the record. The first charge

against the applicant uas cornrtion with Shri B.U. Soni,

Provident Fund, Inspectcr , Grade II. That charge is

that the applicant has failed to compare the -signature

of the claimant on the withdrawal form !l9twith his

signature on the nomination form wh&ch was recorded

in this office. This article of charge was not proved

against the applicant as well against Shri D.V. Soni,

7, The second article of charge against the applicant
a

is that he opened^nsu ledger card bearing fofiged

signature of Shri B.K. Chakbraborty, Accounts Offisr,

in respect of Shri Chanan Rara without having followefl

the prescribed drill and showed the amount reflected on

the Ledger card as transferred to a neUi account.

The balance sheet for the year 19S3-69, prepared

by him shows that tte account of Shri Chanan Ram had

been settled but this entry has been shown as transferred

by writing the words "Tr" by him in his own handwriting

and without being attested by the concerned Head Clerk

or the Accounts Officer; he even after making payment on

account of settlement of claim in respect of Account No.

DL-500/failed to make any endorsement on the Nomination

Form 2 to show that the account has been settled*
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during his house search the file relating to P\/s» Shourie

Duplicators uhich he took without permission was recovered

and at his instance Shri Punara Chand Agarual introduced

the opening of an account in the name of Shri Chanan

Rara in the United Cotnmercial Bank, Kirti Nagar, Delhi and

thereby facilitated the clearing of the bogus uithdraual

of Rs. 4336.50.

8, The Enquiry Officer held that all the componsnts

of the second article of charge has been prowed except

Component No. 5. The Enquiry Officer has given detailed

reasoning on the basis of the evidence produced before

him and tte yitnesses uere cross examined by tha appli

cant excgat one uitness Poonam Chand Agarual was not

cited in the list of Uitnesses relied upon and annaxed

uith th© Plefno of Chargesheet. He was also not cross

examined by the applicant but that witness only related

to the fact of opening an account in the United Commercial

Bank and Component 5 of the Charge was not proved against

the a pplicant so on that account the applicant cannot

raise any objection that the uitness Shri Punam Chand

Agarual uas not alloued to be cross examined. However,

the a pplicant raeuer iraised any objection to the
uas

examination of that uitness and^also afforded an opportunity

to CDoss examine him but he did not avail of the same,
an

In any cass the depositi^of Shri Punam Chand Agarual

is not material regarding the fifth j components of

second article of charge proved against the applicant.

The learned counsel for the applicant raised an objection

to the procedure adopted by the Enquiry Officer in as
ing

much as the present/,officer uas an employee of CBI,

That has no meaning at all as he (P.3.) uas a

Central Government Employee and the applicant uas also

provided uith Shri R.N. Gael, LDC as a defence assistant.



The respondents uith their counter have filed the

statement of the witnesses examined orderS:-'parsed iby Lttje
Enquiry

/.Officer and that goes to show that the applicant was

given adequate and reasonable opportunity to cross

examine the witness. Regarding the joint enquiry

there.is a specific provision in the rules as envisaged

under rule 14(i)(ii) where there is a pouerof holding

joint enquiry and this is also in the interest of the

deliguent employees,when they are jointly tried for

almost the same accusations and charges. Thus there is

no illegality in holding the joint enquiry against the

applicant.

9. -The findings of the Enquiry Officer have been

arrived at on the basis of oral and documentary

evidence. The respondents were directed to pcodMce-

the departmental file and we have also perused the

same. The original documents could not be produced by. the
f •

copy prepared thereof has.been produced before us

which establishes the fact that the reliance placed

by the Enquiry Officer on those documents is just and

fair. The conclusion drawn by the Enquiry Officer is

fully justified. The Tribunal cannot re-appreciate the

evidence as an Appellate Authority and has only to go

through the records to find out whether there was

admissible evidence which led to the conclusions arrived

at by the Enquiry Officer on the basis of a reasonable

man. In view of this we find that the enquiry against

the applicant was fairly and impartially held and

there was no harassment or victimisation of the

applicant on account of the applicant being an office

bearer of the Union. The charges against the applicant

U



regarding fraudulent preparation of certain accounts

uhich uera already settled and all" this is duly

corroborated by the documents uhich are in the hands

of the applicant himself. Uhen an action has been

finally settled th3h the account has to be closed

finally rather than it has to be shown as transferred

and because of this the payment has been made of

Rs. 4336/5D.

10. The counsel for the applicant, however, argued

that the appointing authority is the Central Government

and not the Regional Provident Fund Commissioner. In

the present case the Central Provident Fund Commissioner

the higher authoriity passed the impugned order of

punishment dated 8.11,1978 the enquiry uas initiated

against the applicant by the Central Provident Fudn

Commissioner by the memo dated 28,7.1976 annexed the
/

article of charges, statement of imputation of mis

conduct, lifet of documents. The order for holding joint

enquiry against the applicant and Shri D.V. Soni,

Provident Fund Insppctor Grade II was ordered by

the Central Provident Fund Commissioner by ^ Plerao

. dated 7.7.1976. Shri D.l*i, Pandiya uas, also appointed

as Enquiry Officer by the Central Provident Fund

Commissioner by the memo dated B.10.1976. Shri R.C.

Ahuja uias also appointed as Presenting Officer by the

same authority. The contention of the learned counsel

is solely based on interpretation of Section 5 D of the

Employees Provident Fund and Miscellaneous Provision

Act, 1952 that provision is quoted belou:

\ 5D. Appointment of Officer;

The Central Government, shall appoint a Cental
Government shall appoint a Central Provident
Fund Commissioner yho shall be the chief
Execu^ve Officer of the Central Board and
shall be subject to the general control and
superintendence of that Board.



The Central Government may also appoint as
many Deputy Provident Fund Comraissioners,
Regional Provident Fund Comtnissioners and
other officers whose maximum monthly salary is
not less than five hundred rupees, as it may
consider necessary to assist the Central
Provident Fund Commissioner in the discharge of
his duties.

11, The contention of the learned counsel, therefore,

is that under Sub-clause (2i) of Section 5 D the Central

Government is the appointing authoritly for Deputy Provident

Fund Commissioner, Regional Provident Fund Commissianer

and other Officers uhose maximum monthly salary is not

less than Rs. 5,00/-^ , Firstly the UDC is the cadre in

the ministrial grade and he cannot be classified as an

officer and that factis evident from the perusal of

sub-clause 3 of Section 5 D. i^n' this sub-section^

the ua: d employees has been used after the ucr d officer.

The arguments af the learned counsel is primarily based

on a decision of the Central Administrative Tribuhal,
N

Division Bench in the case of Laxman Singh Us, Union of

India and ors. reported in 19B8 (4) CAT P 906. The

relevant para is 35. The same is quoted beLou;

Last, but not the least, the legality andthe
validity of the impugned orders of dismissal
of the applicants from service have also been
challenged on the ground that the same have not
been passed by the Central Government, who alone
is the competent authority to impose the penalty
of dismissal/removal or reduction in the rank of
the applicants e^® as required by Article
311(2) of the Constitution of India. The
learned counsel for the applicants has adverted d
in this context to Section 5-0(2) of the EPF
Act, uhich provides that jlthe Central Govt.
may also sm appoint as many as Deputy Provident
Fund Commissioners and other officers whose
maximum monthly salary is not less than five
hundred rupees as it may consider necessary
to assist the Central Provident Fund Commissioner
in the discharge of his duties". Since the
maximum monthly salary of all the applicants in
the cases on hand is more than Rs.500/-, the
respondents have frankly and fairly conceded
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that the Central Government alone is the competent
authority to impose the penalty of dismissal/
removal of reduction in rank of the applicants.
Indeed, as noticed above, either the orders of
dismissal had been issued in s6nie of these cases
by the regional Provident Fund Commissioner, but
the same had to be revoked as not having been
passed by the competent authority." So far so, there
is no controversy betueen the parties*

This observation appears to have been made io

any other context and also on the supposition that the
uho

matter uas conceded by the counsel^lappeared for the
(

respondents and it uas further observed that there uas

no controversy uith reigard to this fact betueen the

parties. In fact there are the ;Sspvicey Rules, a copy

Of uhich has been annexed by the respondents uith their

counter and these are staff and conditions of service

regulations 1962. These rules specifically laid doun

the appointing authority for the post of LDC and UDC
i

is the Central Provident Fund Commissioner in the Head

quarters office and the post of Head Clerk and Provident

Fund Inspector Grade II while in the regional Office the

Regional Provident Fund Commissioner for all posts is the

appointing authority in the respective regions. The

counsel for the applicant argued that these regulations

cannot / ; over rulec the provisions of the T952 Act and

has also supported his contention by an authority of the

Hon'ble Supreme Court, in the case of Or* Dattaraya Mahadev

Nadkarni Us, Municipal Corporation of Greater Bombay. In

that Case the order of dismissal from service uas challenged

and it uas hild as-the order uas not'̂ roved by the Standing
Comroittee, the Commissioner uas not authorised to pass

the order of dismissal uithout such approval. In the

case of removal it uias necessary to obtain the prior
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sanction of the Standing Committee in v/ieu of Section 83

of the Bombay Municipal Corporation Act, 1988 uhere

proviso 2(a) provided that no officer uhose monthly

emoluments exceeds Rs» 4,00/-- shall be dismissed by the
' N

Commissioner without the previous approval of the Standing

Committee. The facts of this case are totally different.

In the present case there is a specific rule uhich lays

down the service conditions and the appointing authority

in the case of LDC and UDC in the office of the Provident

Fund CommissionEr, the Appointing Authority is the

the Central Provident Fund Commissioner if the post is

at the^Headquarters or the Regional Provident Fund

Commissioner if the post is in the region. However, for

Inspector Grade II as uell as for Head Clerk the appointing

authority is Central Provident Fund Commissioner® Both

these class of erapl^oyses are not covered under Section

5-D of the Act, 1952. It is further clear from the

provisions or of sub-clause 4 of Section 5-D which lays

doun that the post of Central Provident Fund Commissioner

or Deputy Provident Fund Commissioner or Regional Provident

Fund Commissioner or any other post under the Central Board

carrying a maximum mon-thly salary of not less than Rs.SQO/-

shall be made e^ccaplr :• after consultation with the Union

Public Service Commission. It is therefore evident that

Section 5-D of the Act of 1952 covered in its scope Class II

post and not the post in the ministerial cadre. Further
\

when the Act of 1952 was passed the scaleriof LDC/UDC

even of Inspector Grade II was not carrying a maximiiri) monthly

salary of not less than Rs. 500/-. It was only on the

recommendation of the Third Pay Commission with effect

from 1,1.1973 that the pay scales were revised, and the



-S 12 I-

scale of UDC uias Rs. 330-560 and that of LDC uas Rs 260-

400, In view of the revised fixation under the statutory

provisions there shall be a deemed enhancement of the

scale of the maximum monthly salary and it is because of

this that in April 1978 in stead of the word Rs .500/-

by notification this amount has been raised to Rs.120Q/-.

The arguments of the learned counsel, therefore, that the

order passed by the disciplinary authority is illegal

and it uas not passed by the Central Government has no

basis. The learned counsel for the applicant could not

show the appointment letter of the applicant that he uas

appointed by anuathority higher than the punishing authority

# Another fact cannot be lost eight of that the applicant

uas reverted in another departmental enquiry before the

order of the removal uas passed i.e. he uas LDC on 4.7.1978

and the punishment of reduction in rank uas imposed on

21.10.1975. In uieu of the above facts and circumstances

ue are not convinced that the applicant is entitled to

any benefit of the judgement of Laxman Singh case. In

the Laxman Singh case the order has been passed regarding

^ the appointing authority on a consensus submission |3y the

respondent's counsel. In this case the respondents

have taken a definite stand that the appointing authority

of the applicant uas Central Provident Fund Commissi oner/

Regional Prov/ident Tund Commission t.r. Horeover, the casa

is also distinguishable on the.point that the applicant

uas uorking in the grade of LDC in the scale of Rs. 263-400

and in that event also the Central Government cannot be

his appointing authority.

The next contention of the'learned counsel is that

the disciplinary authority has not considered the represen

tation made against the shou cause notice issued to him.

The shou cause notice uas restricted to the penalty to be

imposed on the applicant but by virtue of aroendraent of

Article 311 (2)of the Constitution of India, in 1976 no

shoucasuse notice uas required on the pxoposed psnality..
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The disciplinary authority still considered the representation

o^ ^he applicant dated 5.10.1978 and observed that

the pleas pufcforth by ShriKartar Singh shoj more of his

cleverness but are lacking in substance. It is furth30r

stated that the disciplinary authority has gone through

the entire case cHe ve-iTsvnnt Thus,

this contfention of the learned counsel also has no

force. The learned counsel also referred to the fact

that the appeal of the applicant has not been disposed

of by speaking order. It appears from the record that

the applicant has submitted the appeal to the Chairman,

CBT on 25.12.1970. The respondents in their memo

dated 26.3,1987 have stated that no such appeal dated
/

25.12.1978 was KaSst traceable in their office as the

appeal from the order of CPFC is preferable to the

Central Government and not to the Chai-rman, Central

Board of Trustees. The applicant has not filed any

evidence to shou that he has submitted the appeal to

the competent authority uithin time. If the applicant

did not receive any reply to his appeal of December
have

1978, then he should noit/.uaited for 8 years as he has

made the representation in ths year 1986 for the

disposal of his appeal and ttereafter he has been

making the representation one after the other. The

grievance of the applicant is that if he had addressed

the appeal to wrong authority as envisaged under

the rules then they should have informed the applicant

uell in time. In fact after the applicant received

the memo of August 1987, he has filed this application

€dr .c redress of his grievance. Since the matter

has been considered thoroughly and the quantum of

punishment is also commensurate uith the misconduct

alleged it is not fair and proper to remit the case

for Consideration of appeal.* ... /In any cas® ue have
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gona through the rscord and the findings of the

Enquiry Officer cannot be faulted with.

13, In vievii of the above facts and circumstances,

the application is devoid of merit and is diamissod,

leaving the parties to baar their own costs, ^

, (J.P.SHARnA)
PlEnBER (a) . riEPlBER (3)

♦Plittal*


