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CENTRAL ADMINISTRATIVE TRIBUNAL \\
PRINCIRPAL BENCH: NEW DELHI
0.A. NO.1653/88
New Delhi this ¥5thday of March 1994
The Hon'ble Mr, J.P. Sharma, Member (3J)
The Hon'ble Mr. B.K. Singh, Member (A)
Shri Kartar Singh,
Son of Shri Gurdit Singh,
.B-198, West Patel Nagar,
New Delhi. , ese -Applicant
(By Advocate Shri B.T. Kaul) '
Versus

1. Union of India,

through Secretary,

Ministry of Labour

Sharam Shakti Bhauan,

New Delhi,.
2., Chairman Central Board of Trustee,

Provident Fund,

Sharam Shakti Bhawan,

New Delhi. '
3. The Central Provident Fund Commissioner,

9th fFloor, Mayur Bhawan,

Connaught Circus,

New Dslhi,
4, The Regiosnal Provident Fund Commissioner,

8th Floor, Sky Lark Building,

60 Nehru Place,

New Delhi, ces Respondents

(Shri S.R. Bhatt, Advoeate)
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Hon'ble Mr. J.P. Sharma, Member (J)

The applicant who initially joined as Lower

Division Cl.rk ‘in the year 1964 in the office of

the Regional Provident Fund Commissioner, New Delhi,
was subsequently promoted.with effect from 1.1.1973
to thé post of Upper Division Clerk. The scale of
UBC at the relevant time was Rs. 330-560. 1In the
year 1976 the Central Provident Fund Commissioner

served on the applicant memo dated 7.7.1976 whereby

@ common departmental enquiry was ordered against
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him and onea Shri D.v. Soni for certain misconduct.
On 26.7.1976 the charge shéet was served on the
applicant énd Shri G.M. Pandiya was appointed as
Enquiry Ufficer and Shri R.C. Ahuja, Inspeétor,
CBI was appointed as Presenting UFficer;‘ The
Enquiry Officer lsubmitted the engquiry . report by
the mema dated 25.7.1978 to the disciplinary
authority and the disciplinary autﬁority agreéd
uith.the Enquiry Officer's report gqave a show cause
notice td the applicant dated 1.9.1978 enclosing '
a copy .of the Enguiry DFFicer’s report asking the
applicant to make any répresentation -on fhe penality
proposed of remcval from service. The disciplinary
authority after considering the representatian on

the aforesaid shou'cause notdce passed the order of
phnishment dated 7-8/11/78 imposing the penality

of removal from service Frém the date of the
seTvice of the order. The order was served an

the applicant dated 11.11.1978. The applicant

"submitted an appeal to the Chairman, Central Board of

Trustee Employess Provident Fund, New Delhi on
25,12.1978., The Ministry of Labour, Gavernment

of India by the memo dated 26.8.1987 replied to the
representation made by the applicant on 19.12.1986
to the Secretary, Ministry of Labour regsr ding his
appeal dated 25.12,1978 against the order of removal

from service dated 8.11.1978. The applicant was informed

that the appeal against the order of the Central

Provident Fund Commissioner is preferable to the Central
Government & not to the Chairman, Central Board of Trustee
Provident Fund. Since there was no record to

show that the applicant has actually filed the
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the appeal,sas: it was concluded that no appeal was

filed by him. His requesf, therefors, for consideration

of the appeal claimed to have been filed by him on

25.12.1978 is not acceded- to.. Agarieved by

the aforesaid order the applicant Fi;ed the application
on 25.8}1988 praying for the grant of the geliefs |
that the disciplinary proceedings be quashed and

it be doclared that the termination of the service

of the applicant by the Respondent No. 3 is wrong

and contréry to the law. The reshbndentbé directed

to reinstate in service with back salary and wagses.

20 This application was got amended by moving
MP NJ. 46/89 uhich was allowed and an amended
application has been filed on 7.1.1989. The reliefs

claimed in the amsnded apblication are .also the same.

3. A notice was issued to the respondents uwho
filed the reply and contested the grant of the

reliefs prayéd for by the abpliCant. It is stated
that. 8488 the applicant uwas found guilty of fraudulent
payment of prqvident fund account of one Shri Chanan
Ram Account No. DL-500/5. A departmental enquiry uas

initiated against him and vas given an adequate. dnd

' reasonabls opbortunity by the Enquiry Officer.

Thereafter the disciplinay authority agreeingy

.with the findings of the .Enquiry Officer and after

considering the representation made by theAappliEant
of a shéucause fotice issusd by the disciplinary
authority imposed the penél;ty of removal from
sarvice. The Organisation is a Trust ana there fore

all the employess are to discharge the trust joingly

‘and ssverallye.
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4. - It is further stated by tﬁe'respondente that the

applicant joined as Lower Division Clsrk in theyear 1964

in the of fice of the RBgional Provident Fund Commission
ia—bh&#rear~f9&b=éﬁd uaéﬂsubsequently promoted as LDC
with effect from 1.1.1974 and his appointidg authority
was Regional Provident Fund Commissioner, Daslhi. His
promation to the post of Uppsr Djivision Clerk was purely
ad hoé and temporarye. There;uas a departmental enquiyy
against him\uith regard to Account No. DL 150762 and he
was reveét;d on the punishment imposed upon him to the
post‘of Lower Diuision Clerk, vide letter of Central
Prayident Fund Commissioner dated 4.7.1973., At the time
of removal from service the applicant uéS in the cadre
of‘LDC undsr the revised pay scale of Third Pay. Commission
Rs. 260-400. The order of removal was passed égainst
him in October, 1978 which was served upon him in
November 1978. The applicant is governed by the Staff
and Conditions of Service Regulation 1962 by virtus of
Rulz 5 Sub-rule 4, the appointing authoirty of the
appiicant is the Regional Commissioner. The penality

of reduction from rank from UDC to LOC was impossd by

Memo dated 21.10.1976.

S - A joint enquiry wvas held acdording'to Rule 14(1)
of the Employees Provident Fund Staff (CC&A) Rule 1971

“which lays down that if two or more employees are

concerned in any case the Government or any other
authority competent to impose the penality of dismisaal
from serviee of all such employees may make an order A
directing that disciplinary action against all of them

may be taken in a common proceedings. The applicant
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was jointly tried with Shri D.U; sonf; Provident

fund Inspector Grade II. The Central Provident Fund
Commissionsr has given the consent for holding enguiry.
Thus, according to raspondents the rules havs besn

duly observed by the Enquiry Officar and the applicat ion

is devoid of merit.

\

6. We have heard the learned counsel forthe parties
at length and psrused the record. The first charge
~against the applicant was common with Shri B.V. Soni,
Provident fund, Inspecta , Grade II. Tha charge is
that the applicant has failed to compare the signaturs
of the claimant on the withdrawal form 19<uith his
signaﬁure on the nomihation form whlich was recordsd

in this office. This articls of charge was not prbvad

against the applicant as well against Shri D.V. Soni,

7. . The second article of charée.against the applicant
is that he opened[%au ladger card bearing fofiged
signature of Shri B.K. Chakbraborty, Accounts foiar,

in respect of Shri Chanan Ram without having followsed
the prescribed drill and sﬁoued the amount reflected on
the Ledger card as transferred to a nsw account.

The balance sheet for the year 1948383-69, prepared

by him shouws that tte account of Shri Chanan Ram'had
besn settled but this entry has been shouwn as transferred
by writing the words "Tr" by him in his own handuwriting

. and without being attested by the concerned Head Clerk

or the Accounts Ufficer; he even after making payment on
account of settlsment -of claim in respect of Account No.
DL-500/failed to make any endorsemsnt on the Nomination

Form 2 to shou that the account has been settled;
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during his house search the file relating to M/s. Shourie
‘Duplicators which he took without permission was recovered
and at his instance Shri Punam Chand Agarwal introduced
the opening of an account in the name of Shri Chanan

Ram in the United Commercial Bank, Kirti Nagar, Delhi and
thereby facilitated the clearing of the bogus withdrawal
of Rs, 4336.50. | ’

8, . The Enquiry Ufficer held that all the componznts
'of the second article of charge has bean proved except
.Component Noe« S The Enguiry O0fficer has given detailed
8& rsasoning on the'basis of the evidence produced befors
him and tke witnessss were cross examined-by the appli=~
cant except one witness Poonam Chand Agarwal was not
cited in the list of Witnesses relied upon and annaxed
with the Memo of Chargeshest. He uas also not cross
examined by the applicant but that witness only related
to the fact of opening an account in the United Commercial
'‘Bank and Componzsnt 5 of the Charge was not proved against
the a pplicant so on that gccﬁunt the applicant cannot
raise any objection that the witness Shri Punam Chand
Agarwal was not allouwed to be cross examinede Houwever,
the a pplicant dever .caised any objection to the
examination of that witness andﬁsfzo afforded an opportupity
to cposs examine'hiﬁ but he did not avail of the same.

In any cass thu depaslt17gf Shri Punam Chand Agarual

is not materlal regarding the fifikh . components of

second article of charge proved against the applicant.

The lsarned counsel FOr the applicant raised an objection
to the procedurs adOpted by the Enqalry Officer in as
much as the present[offlcsr was an employee of CBI.
Thatopjesticn has no meaning at all as hu (P.3.) vas a
Central Government Employse and the applicant uwas also

provided with Shri R.N. Goel, LDC as a defence assistant.
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The respondents with their counter have filed the.

statement of the witnesses examined orderspagsed:by ‘the
Enquiry

Lofficer and that goes to show that the applicant uas

given adequate and reasonable opportunity to cross
examine fhe witness. Re@arding the joiht enquiry
there is a specific provision in the rules as envisaged
under rule 14(i)(ii) where there.ié a powerof hﬁldiné'
joint énquiry and this is also in the interaét of the
deligusnt employees,uhen they are joiﬁtly tried-for
almost the same atcusations and charges. Thus there is
no illegality in holding the joint enquiry.against the

applicant.

9. - The findings of the Enquiry Officer have been
arrived at on the basis of oral and documentary '
evidence. The respondents were directed.fo produce .

the departmental fils and we have also perused the .
same, 1|he originalldocuments could not be ‘produced by the
copy prepared thereof has_bean“produced'befora us

which establishes the fact that the reliance placed

by the Enquiry Officer on those documents is just and
fair. Ths conclusion drauﬁ by the Enquiry Officer is
fully justified. The Tribunal cannot re-abpreciaté the
evidence as an Appellate Authority and has only to go
through the recordé to find ocut whether there was
admissible evidence uhicﬁ led to the conclusiaons ar;ived
at by the Enquiry Officer on the basis of a reasonable
man. In view of this we find that the enquiry against
the applicant was Fairly and impartially held and

there was no harassment or victimisation of the
applicant on acéount of the épplicant being an office

bearer of the Union. The charges against the applicant
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regarding fraudulent preparation of certain accounts
which wera already settled and all this is duly

corroborated by the documents which are in the hands

"of the applicant himself. When an acfion has baen

'Finally settled then the account has to be clossad

finally rather than it has to be shown as transferred
and because of this the payment has been made of

Rs. 4336/50.

10.  The counsel for the applicant, howsver, arqued

- that the appointing authority ies the Central Government

and not the Regional Provident Fund Commissioner. In
the present case the Central Provident Fund'Commissioner
the higher authoﬁity passed the imbugned order of
pdnishmawt datéd 8.11.1978 the enquiry was initiasted
against the spplicant by the Central Provident Fudn
Commissioner by the memc dated 28,7.1976 annexed the
article of charges, étatément of imputation of mis-
conduct, list of documents. The order For'holding joint
enquiry against the applicant and Shri D.V. Soni;
Provident Fund Insppctor Grade 11 was ordered by

the Central Provident Fund Commissioner by’ Memo

. dated 7.7.1976. Shri J.M. Pandiya was alsc appointed

as Enquiry foi?er by the Central Provident Fund

" Commissicner by the memo dated 8.10.1976. 'Shri R.C

N

Ahuja 'was also appointed as Presentimg UOfficer by the
same authority. The contention of the learned ;ounsel
is solely based on interpretation of Section S D of the
Employees Prgvident Fund andvmisceilaneous Provisiaon

Act, 1952 that provision is quoted belowu:

N SD; Appointment of Officer:

The Central Government, shall appoint a Cental
Government shall appoi®t a Central Provident
Fund Commiesioner who shall be the chief
Executive Ufficer of the Central Board and
shall be subject to the general control and
superintendence of that Board.



The Central Government may also appoint as

many Deputy Provident fund Commissioners,
Regional Provident Fund Commissioners and’
~other officers whose maximum monthly salary is
not less than five hundred rupess, as it may
consider necessary to assist ths Central

Provid ent Fund Commiesioner in the discharge of
his duties. ' '

1. The contention of the learned counsel, therefors,
is that under Sub-clause (2:) of Section 5 D the Central
Goverrment is the appointing authority for Deputy Provident

Fund Commissioner,lﬂagional Provident Fund Commissioner

and other Officers whose maximum monthly salary is not

'less than Rs. 5,00/<-, Firstly the UDC is the cadre in

the ministrial gradeiand he cannot be clagsifisd:as an
of ficer and that factis evident from the perusal of
sﬁb-cléuse 3 6? Section 5 D. ?mné~-thi§--: sub-section:
the wa d employess has been used after the uax d officer.
The arguments af the learned counsei is primarily based

on a decision of the Central Administrative Tribuhal,‘
- .

. Division Bench in the case of Laxman Singh Vs. Union of

India 'ana ors. reported in 1988 (4) CAT P 906. The

reievant‘para is 35. The same is quoted bel ou:

Last, but not the least, the legality andthe
validity of the impugned orders of dismicssal

of the applicants frcm service have also been
challenged on the ground that the same have not
been passed by the Central Government, who alone
is- the competent authority to impose the penalty
of dismis sal/removal or reduction in the rank of
the applicants ere as required by Article

311(2) of the Constitution of India. The

learned counsel for the applicants has adverted d
in this context to Section 5-D(2) of the EPF

Act, which provides that ¥the Central Govt.

may also aw appoint as many as Deputy Provident
Fund Commissioners and other officers whose
maximum monthly salary is not less than five
hundred rupees as it may consider necessary

to assist the Central Provident Fund Commissionsr
in the discharge of his duties". Since the
maximum monthly salary of all the applicants in

the cases on hand is more than Rs,500/-, the
respondent 8 have frankly and fairly conceded
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that the Central Government-alone is the competent
authority to impose the penalty of dismissal/
removal of reduction in rank of the applicants.
Indeed, as noticed above, either the orders of
dismissal had besn issued in some of these cases
by the regional Provident fund Commissioner, but
the same had to be revoksd as not having been
passed by the competent authority. So far so, thers
ie no controversy between the parties.

12. This observation éppearé to havs bgen made in
any other context and alsa on the suppoéitionlfhat the
matter was,concedea by the coﬁhselzggpeéfed for the
respondents and it was further observed that ther; was
no .cbﬁtroversy with regard to this fact betuween the
partiss. In fact there are thé-:§étvicey.RUles, a copy
of which has been annexed by the respondents with their
counter and thesg are staff and conditions of service
regulations 1962. These rules specifically laid doun
the appainting éuthority for the post of LPC and UDC

) I

is the Central Provident Fund Commissicner in the -Head-

quarters office and the post of Head Clerk and Provident

Fund Inspector Grade II uhile in the regicnal Office tha

Regicnal Profident fdnd Commissioner for all posts is the
appointing authority 'in the respsctive regions. The
counSei for the applicant argued that these regulatioﬁs
cannot‘;ﬁ over rulec the provisions of ths 1952 Act and

has also supported ﬁis contention by an aﬁthority of the
Hon'ble Supreme Court, in the case of Dr. Dattaraya Mahadev
Nadkarni Vs, Nunicipal Corporation of Greater Bombay. In
that case the order of dismissal from service uas challeﬁged 
and it was hdld as.-the order uas.not7£;cﬁad by the Standing 4
Committee, the Commissianef was not aUthorised to pass
the order of dismissal uithoﬁt such approval. In the

case of removal it was necessary to obtain the prior



sanction of the Standing Committee in view of Secticn 83
of the Bombay Municipal Corporatien Act, 1988 uhere

proviso 2(a) provided that no officer whose monthly
emoluments exceeds Rs. 4,00/<- shall be dismissed by the
Commissioner without the bravious approval of the Standing
Committee. The facts of this case are totally different.
In the present case there is a specific rule which lays
down the service conditions and the appointing authority
in'the-case of LDC and UDC in tge office of the Provident
Fund Commissioner, the Appointing Authority is eHzs» the
the Central Provident Fund(Commissioner'iF the post is

at the Headquarters or the Regiocnal Provident Fund
Commissicner if the post is in the region. Howevaf; for
Inspector Grade II as well as for Head Clerk the appointing
authority is Central Provident fund Commissioﬁer. Both
these class of employses are not cavered under Section

5-D of the Act, 1952. It is further clear from the
provisicns or of sub-clause 4 of Section 5-D which. lays
down that the post of Centrgl Provident Fund Commissioner
ar Deputy Proviéént Fund Commissioner or Regional Providert
Fund Commissioner or any otﬁer post ﬁnder the Central Board
carrying a maximum monthly'salary of not less than Rs,500/-

shall be made exwcept . after consultation with the Union

Public Service Commission. It is therefore evident that

Secticn 5-D of the Act of 1952 covered in its scope Class II
post and not the post in the ministerial cadre. Further
when the Act of 1952\uas passed the scale«of LDC/UDC

even of Inspector Grade II was not carrying a maximum monthly.
salary of not less than Rs. 500/-., It was only on the
recommendat ion of the Third Pay Commission with effect

from 1.1.1973 that the pay scales were revised, and the

3
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scale of UDC was Rs. 330-560 and that of LDC was Rs 260«
400, .In view of the revised fixation under the statutory
provisions there shall be a deemgd enhancemant of the
scale of the maximum monthly salary and it is because af
this that in April 1978 in stead of the word Rs,.500/-
by notification this amount has been raised to Rs.4200/-,
The arguments of the learned counsel, therefore, that the
order passed by the discip;inary authority is illegai |
and it was not passed by the Central Government has no
basis. The lesarned counsel for the applicant could not
show the appointment letter of the applicant that he was
appointed by an uathority higher than the ﬁunishing authority,
Another fact cannot be lost sight of that the applicant
Wwas reverted in another departmental enquiry before the
order of the removal vas passed i.e. he was LDC on 4,7.1978
and the punishment of reduction in rank uas ;mposed on
21.10.1976. In view of the above facts and circumstances
we are not convinced that the applicant is entitled to
any bens?it-of the judgement of Laxman Singh case. In
the Laxman Singh case thz order has bsen passed regarding
the appointing authority on\a consensus-submission By the
rgspondsnt' s counsel. Ip this case the respondents
have taken a definite stand that the appointing authority
of the applicant was Central Provident ?und Commissi oner/
Regional Provident Fund Commission.r. Moreover, the cass
is also distinguishable‘on the point that the applicant
was working in the grade of LDC in the scale af Rs. 263-400
and in.that event also the Central Government cannat be

his appointing authority,

The next contention of the learnesd counsal is that

the disciplinary authority has not considered the represen-
tation made against ths show causs notics issued to him.

The show cause notice was restricted to the penalty to be
imposed on the applicant but by virtus of amendment of
Articlse 311 (2)of the Constitution of India, in 1976 no

shouwcasuse notice was required on the proposed penality..
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The disciplinary authority still considered the representation
of $he applicant dated 5.10.1978 and observed that

the pleas putforth by ShriKartar Singh shas more of his
cleverness but are lackingAin substance. It is furthef
stated thét the disciplinary authority has gone through
the entire case afe-4he eeiwvant sass-ds-meve-+ Thus,
this conﬁéntion-of the learned éounsel also has no
force. The learned counsel'élso referred to the fact
that the appeal of the applicant has not beBn—diSDDSBd
of by speaking order. It appears from the record that
the applicant has submitted the appeal to the Chairman,,
CBT on 25.12.1978. The respondents in .their memo

dated 26.8,.1987 have stated that no such appeal dated
25.12.,1978 was m3iX traceabls in their office as the
appeal from the order of CPFC is preferable to the
Central Government and not to the Chairman, Céntral
Board of Trustees. The_applicant has not filed any
evidence to show that he has submitted the appeal to
thetcompetent authority within time. If the applicant
did not receive any reply to his appeal of December
1978, then he should not vaited for 8 years as he has
made the representatiﬁn in ths year 1986 for the
disposal of‘his appeal and t&sreaftar he(has bsen
making the repressntatioﬁ one after the other. The
grievance of the applicant is that if he had addressea
the appeal to wrong authority as envisaged under
the rules then they should . have informed the applicant
well in time. In fact after the applican@ received
the memo of August 1987, hé has filed this application
£6r: - redress of his grievance. Since the matter

has been considered thoroughly and the quantum of
punishment is also commensurate with the misconduct
allgged it is not fair and proper to remit the case

fe= . . . ' : oy
for2;0n31deratlon of .appeals .. :/IlR any.case we have
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gonz through the record and the findings of the

Enquiry Officer cannot bé faulted with.

>13.> In view of the above facts and circumatances,
the application is devoid of merit and is dismisssd,

leaving the partiss to bsar their own costs.,

- | Fev s,
(af'isxnsﬂg o (3.P.SHARMA)
MEMBER (A "MEMBER (3)

s
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