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CENfRAL ADfllNISTRATIVE TRIBUMAL, PRINCIPAL BENCH,

NEU DELHI

OA 1648 of 1988

Piara Singh

Uersus

Union of India and others

For the ATplicant

For th© respondents

B.S.SEKHONJ

OecidQd. on__

(i^plicant

Respondents,

Wr« I"! .K .Gupt a. Ad vocate

Mr* A.K .Sikrij Advocate,

Aggrieved by the refusal of tha respondents

to permit him to exercise pption for switching over

to the pensionable Service in accordance uith the

provisions -of D.l''1.No,3 (2)-PU/79 dated 9th Augustj1979

enclosed to the .communication No. 1 (l1 )/79-Pen
(Annexure A-2)

dated 1-9-1979,^.'^plicant has preferred the instant

Application#

2. Applicant retired from the National

Physical Laboratory on October 31,1983 after

attaining the age of superannuation. It is common

ground betueen the parties that the Applicant was •

borne on the Contributory Provident Fund Scheme,

By virtue of the D.l'l. dated 9th August,1979, Govt.'

servants bprna on tha Contributory Provident Fund

Schema were given the option to switch over to

-Pensionable Service. By virtue of Annexure A-2,
-able '

the benefit of Pensionj^-, Service uas extended to the

employees of C.S.I.R. borne on C.P ,F .Scheme.
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This O.M«, inter-alia, stipulatsd that the option

should be exercised by such employses uithin a period

of six months from the date of issue thereof and

that the contents of D.i'l. n^ay be brought to the notice

of all concernsd Council Servants individually, uho are

on C.P,r« Scheme of the C3IR and their signatures

in token of having done this be obtained/kept on record,

3. As per the case set up in the Application,

reapondent• No,2 never brought the contents of Ol'l dated

September 1,1979 to -^he notice of the Applicant and thus

he could not' exercise^fiption in time. He learnt about
this Of'l in 1982 and immsdiately submitted a representation

dated February 3,1982 for ex^v^ising tho option to suitch

over to the Pensionable Service, but his request uas

turned down in Aprils iga2. vida Annexure A-4»' By

virtus of the communication dated October 20,1982 -

(copy Annexure ^~5), respondent No,1 informed respondent

Wos2 that the proposal for giving opportunity for

exercising option for pensionary benefits to nine members

of Class lU staff mooted vide his letter dated October

7,1982 could not be agreed to at that belated stags

and that the employees may be advised to exercise their

h options as and uhs n the next opportunity is provided.
'C\ . •

In 1985, Go\,'ernment of India gave another opportunity to

the Government servants to exercise their options
to

for coming overhe, Pensionable SchernenHis repeated

representations made on 16»9-.85, 19-9-85-,2-12-85,24-4-87

(copies Annaxur© A-S, A»9j A-11 and A-.13 respectively)
ended in vain. The same u/ere rejected vide orders
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dated 3uly 30,1985, Novsmber 8,1985, November 21,1985 and

ordGr dat3d 17-5-B8, hereafter termed as the impu-rned

order. The impugned order reads 2

"Uith reference to your rBpresentation addressed

to Hon.. Prime Minister of India and President,

Council of Scientific & Industrial Research on

the aboU0 subject, I am directed to inform- ycu

thfjt the repressntation made by you has been re

considered in consultation with the Sr. L)y. Financial

Adviser to CSIR, but it is regretted that it has

not been found possibla to accept your request
as you did not give your option to comG over to

the pension Scheme of tha CSIR in the light of

the orders contained in the t-^ovt® of India tiin»

of Hcme Affairs O.Pi ,No, 31 (2)-PU/79 dated 9th •'••ug,,
1979 circulated vida CSIR Isttor No. l('n)79''Pen

dated 1st SQpti,1979, a copy of which was

duly endorsed to you after obtaining your

signatures#

4. The salient grounds on uhich tha action

of the respondents and tha impugned ordsr have been

challenged by the Applicant are that ho had nsver been

communicatBd the contents of the OM dated September 1,1979,

his signatures uers nsver takenj as enjoined by the
, I

said 0M| action of tha respondents is illeg©!, arbitrary,

discriminatory, violative of Article 14 of the Constitution

as also of the principles enunciated by the Supreme

Court in 'J.S.Nakra v. Union of India & others 1983(l)SGC3Ce

and that the impugned order suffers from the vice of

non-application of mind.

5. Apart from raising the-pleasof limitation &estoppel,

rBspondents have resisted tha Ao-ilication on merits also.

As per the defence set out in the counter, Applicant has

made the Application on false and contradictory allegations

including the allegation that Oi'l dated Sgptemb er . 1, 1979
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demanding the options cama to his knouledgo

in 3a'a.s,1932 only« According to the resp ondants^ there

are about 40 Lsboratoriss and Institutes of the

C3IR throughout the country. The aforesaid OR was

circulated to each and avery Section and division

and each Bmployee kneu abbut the sama| thousands of

employees exercised thair options for Pensionable

Schema and signatures of Heads of all the Divisions

uera obtainad; and that ths Applicant did not
H

exercise his option during the relevant period
beforo

bad retired 19a§, Respondents have also

refuted tha averments about their action and the

impugnad order being illegal, arbitrary, discriminatory,

violatiu8-of Article 14 of tho Constitution and tho

dictum of ths Supreme Court in O.S.Nakra (supra),

6v In the rejoinder. Applicant has. nior0,.-pr. loss

reiteratBd his case adding that the Application is

uithin the limitation prescribed under Section 21

of the Administrativa Tribunals Act 1985 (for short

'the Act'), as ths respondents hava reconsidered his

representation and rejected the samsjby virtue of the

impugned order and that ha uas never communicated

oithar in writing or verbally about the Pensionable

Scheme contained in Oi'i dated September 1, 1979,
I

7r Taking up the first question first, it would

appear to be expedient and appropriate to deal uith

th0^plea of limitation raised by tha respondents.

The learned counsel for tho respondents contend ad that

the period of limitation started running as far back

as April 19823, ^hen the represantation of the
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Applicant, Annexura A-3 uas rsjectad v/ids -

Annaxure A-4; and the repeated rspresontations

d.Q; not hays ths errect. of extending the period of

limitation or furnishing a frssh causa for the

purpose of limitation. RsliancG 'Jas placad by

the laarned counsel For the respondsnts upon tha

dictum of tha ijupreme Court in S.S^Rathora
Judgment Today

Stata of ii-3dhya Pradesh, 1989 (3)ZSC 530, Tho

learned counssl for the Anplicant mat the? aforasaid

submission on tho reasoning that in case tha authoritiss

concsrntid choosa to ant.ertain and rajs-ct the

raprsaantationj it uill furnish the aggriav/ad person

uith a fresh cause of action and the limitation

is to ba computed from the date of such rejection.

In respect of this submission, the learned counssl

prgssed into service the decision rsndarad in

'B.Kumar' u. Union of India and otharsATR igssC'l)

The follouing obssruations mads in

paragraph 12 in *B,Kumar ' (supra) ap®. pertifisfi'fe to the
\

submission of the learned counsel for tha Applicants

"In regard to tha second part of Shri Gupta's
argur.ient regarding' limitation, uhila it is true that
limitation is to run from tho dats of rejection
of a represantation^ the same will not hold good'
uhars tha Department concerned choosGS to entertain
a further rsprasantation and considers tha same on
merits before disposing of the same^ Sinca. it
IS, in any casa, open to the department concsrnad
to consider a mattar at any stage and redress the
grieuanca or grant tha relief, euen thoogh,
sarlisr representations haua been rejectad, it
uould be inequitable and unfair to dismiss an
application on the ground of limitation uith
raferencs to the date of ear^iar rejection
uhare the concernad Ogpartraent has itself chossn,
may be at a higher IsvqI,. to entertain and examine
ths matter afresh on merits and rejected it.
This is uhat exactly has happened in the present
case,''
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Tho submission mada by the learned counsel For

the A:iplicant is su3ported by the obssruations

mads in paragraph 12 abo'v/a« As the decision in

'B. Kumar'(supra) has been rendered by a Bench of

coordinate juriadictionj, ua uould haus normally

folloued this uiau in conformity with judicial

discipline and comity. IJith profound respect,

UB arBjhoueyerj vimpallsd to tako a differant

vriau for the reasons sat out hereinbslouS

i«) After satting out the provisions of sub-sections

/ (2) and (3) of Section 20 of the Act in Paragraph 19

of S .3 .Rathore (supra) j the Supreme Court has made

the follouing ueighty obsaruations in paragraph 20*

The Same may usefully be reproducedJ

" Ue are of the visu that the causs of action

shall be taken to arise not from the date of tha

original adverse order but on the date uhen the

order of the higher authority uhers a statutory
remedy is provided entertaining tha appeal or -

repressntation is made and whare no such order
is mads, though tho remedy has been availed of^ a
six month's period from the date of preferring
of thg appeal or making of tha representation
shall ba takan to be the date when cause of

^ I ' accion shall bs taken to have first arisen#
UGjhouBver, make it clear that this principle'
may not ba applicable uhen the remedy availed of
has not been provided by lau. Repeated unsuccessful
rsprasantations not provided by lau are not
governed by this principle.''

ii) As per tha mandate of Article U1 of tha Constitution,
the law declared by tha Supreme Court is binding on
all the Courts in India. The lau declared by the
Supreme Court is thus the lau of the land. In view
thareof, ue are bound by the judgment of the Supreme
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Court® It may be incidentally mQntionsd that

5 ,3 .Rathora (supra) has been decided by a Full

Banch of SQsjQn 3udges«

iii) The next point to ssa is as to uhat is the

dictum of the Supreme Court laid down in paragraph 20

of the aforesaid judgtnsnt® It uould appear to be

safe to say on the basis of the dictum of the

Supreme Court in S»3 .Rathore (supra) that rejection

of a representation long after the expiry of the

period of limitation uould not furnish a fresh cause

of action to tha parson aggrieved by tha rejection®

This uould appear to follow from tha observations of

the Supreme Court in paragraph 20 of the judgment •

extracted hsreinabovBs It may not be inapposite to

add that tha view ue are taking is also in accord

with tho wall settled principle that except in

certain recognised situations like extension of the

period of limitation by acknowledgement in uriting

specified in Sections 18 &20 of the Limitation Act,'1953,
part payme.nt raferred to in Section 19 of that Act and the

ccnti/gency visualised by Section 9 of the said Act
nothing stops limitation from running ones it has

started running and mere making of representations

will not have the effect of extending tho period of

limitation^ Ue are at one uith the learned counsel

for the respondents that the limitation can at tht latest

be said to have started running from April,1932.

Computing the period of limitation from 1982, the

Instant Applicant seems to be clearly barred by

limitation®' Wq uould^tharefore, sustain the pis a

of limitation raised by the respondents.
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Turning to merits, it may be stated that in

yieu of our findings on the plaa of limitation^ it may

not be necessary to go into the merits* Nonothelsss,

U0 ara recording, our findings on merits also, so that

nacsssity of remand is obviated, in case a contrary

view on the point of limitation finally prevails.

9« During the coursa of arguments, the Isarnad

counssl for the Applicant strenuously urged that

unnumbered para 2 of Annexure A~2 imposed an obligation

on the respondents to bring the contsnts of tha O.M,

datdd August 9,1979 to the notice of all concarned

Council Servants individually, uhousieon C.P.F.

Scheme of the C3IR and they were also to obtain the

signatures of the employass concernsd in token of

having fulfilled this obligation and the same were to

be kept on record* Inviting our attention to

Annexure R--II and thG signatures appearing against
Jr^i'Jos 29,47,43j 58, 72 j 87, 90j 105 and 115, the learned

counsel submitted that the respondents have neitha:

brought the contents of the OM to the notice of the

Applicani^ nor had obtained his signatures in token of

having dona this, It uas also added by the learned counsel

that the signatures against tha name of tha Aiolicant at

Sr,!\!o,90 are not that of the A-vj1 leant, but are of one

Shri [^^aranjan Lal^ who had signed for several persons,'
This assertion haS not bean, controverted. Instead^ the
learned counaiel for tha respondents countered by stating
that the OM was very much within the notice of the Applicant,
uhich fact is borne out from his repressntation datad

February 3,1982 (Annexurs A„3},'and that it is common practice
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that such information is given through tha Heads of

tha Oivisions/SBctions concerned, as also by affixing

copies of tha OM on the Notice Board, which had also

been done in ths instant cass.

•IQ^i .Other points made by the learned counsel

for tha respondents in this behalf uere that in none

of the representations submitted by ths Applicant he had .

raisad this point; and that the making of inconsistent

and contradictory avarments in paras 6 (d)fc(e) and-9

of the i^oplication shous that ths Applicant is making

mis-statements u.ith a vieu to sustain his claim,

elaborating, tha learned counsel stated that in para 6(d),

the- Applicant has averred that in the year 1982 when

he cama to knou about tjiis, he immediately rspresentod

vide letter dated Feb.,3,1982 and exercised the

option to convert himself from CPF Scheme to Pensionable

Schemei' and that in paragraph . 6(9)/ground (B ) of

paragraph 9, Applicant has incorrectly stated that

he uas never communicated the contents of tha QW

dated Septambar 1,1979. All that could be said oh tha

basis of tha aforesaid submissions made' by; the;.l8arn3d

counsel for the respondehtsj including tha representation

dated Febturary 3,1 982 (Annexure is, that the •A-^plicant

uas auare of. the options for suitching over to the

Pension Schema«

t^n the basis of the foregoing.^ it cannot,houaver,

be held that the contents of the OH were brought to ths

notice of tha Ar^plicant* The factum of signing by '
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Shri -Naranjan Lai against the name' of the '''^pplicant

in Annexura R-»II also supports the Applicant's

case that the contents of the OR had not bean brought

to his notice and his signatures ware also not obtainsd

in tokan of having done this. Ue ars,therefore,

constrainGd to hold that the respondents did not

fulfil the obligation,uhich saems to be of a

mandatory charactor, of bringing ths contents of the

pi'i to th0 notice of the Applicant and also did not

obtain his signatures in token of having done tho

needful.

12♦ As regards the plea of estoppel, suffics
as '

it to point out that/,the contents of the QM were nbt

brought to. the potiCG of tha. %plicant in terms' of

Annexura A->2, it would be correct to say that , the

Ap-jlicant accepted the dues adnissibls under thi?,
uithout knouladge of contents thereor.

Contributory Fund Schsme«^ In such a situation, the

doctrine of sstoppel uojld not debar the Applicant

from making a claim for switching ousr to ths Pension

-Scheme. The question of issuing a direction requiring

the Applicant to refund the amounts draun by him in the

ev/Bno of acceptance of his claim isjhoueverj a SBparata

quastiooe

''2.' In uisu of our findings on the plaa of

limitation raised by the respondents^ the Application

merits rejection on the ground of its bairsg barred by

limitation. Notuithstanding the afores aidj as a

model employer like the i '̂oi/grhmerit should not reject
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the uell foundBd claims of its amployoBs on the
we

tsnhnical plea of limitatiORj y/u'ould like i.o bnter a

cavoat for the Applicant to the GfTact that the

GouernrnQnt may conside»r the request of the Aoplicant
to

for axer-cising option to switch over^the Pension

Schemee' -

14. In finGj ths "Vplicstion is hereby rt-ijscted

as being barred by limitation^ In tho circumstances^

the parties are Isft to bsar their oun costs.

{o 51\ eU hsi-cr'ss 'w or t y}
AH

(B .3. Sekhon


