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CENTRAL ADMINISTRATIVE TRIBUNAL \(1///
PRINCIPAL BENCH, DELHI,

c800sHp080

Regne No, 0OA 1527 of 1988 ‘ Date of decision: 155,90
ReKs Kapoor cos. Applicant.

- Vs
Union of India and Others eesas Respondents,
PRESENT

Applicant in person.

Shri PeHs Ramchandani, Sr, Counsel for the respondentss

~

CORAM
‘ Hon'ble Shri BeCe:Mathur, Vice-Chaigmane

Hon'ble Shri T,S. Oberoi, Member (Judicial). :

(Judgement of the Bench delivered by Hon'ble
Shri B.C, Mathur, Vice-Chairman.)

This is an application under Section 19 of the Administra-
tive Tribunals Act, 1985, filsd by Shri R.K. Kapoor, retired
Director, Intelligence Bureau, Ministry of Home Affairs, against
the impugned order No. 2/27/87-P&PY datea'4.2.1988 rejecting the
applicant's contention that his retirement benefits shou}d be
calculated on the basis of attaining the age of 58 years on 1st
January , 19864 and as such, he should be deemed to have retired
on the 31st January, 1986,

A The applicant joined the Indian Police Service on thégbasis
.of the Combined Competitive Examination held by the Federal Public
Service Commission in 1949, According to the rules issued by the
Commission, a candidate except for the Railway Services "must have
attained.the ace of 21 yearsAand must not have attained the age of

24 years on the 1st January, 1949, i.c., he/she must haye been

born not earlier than 2nd 5anuary 1825 and not later than 1st
January 1928Y The date of birth of the applicant is 1st Janvary,
1528, The applicant joined the Indian Police Service on 1.15,1950
and superannuated from service é; 31.12,1985 (afternosn) on zttaining
the age of 58 yeers (vide Annexures A=3, A=8 and A=9 to the aﬁplication).

The contention of the applicant is that his superannuation on

31.12,1985 was wrong and illegal.
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3s The emoluments drawn by the applicant at the time of retirement
on 31.12,1985 were Rse 6,485,000, including the basic pay of Rses 3500,00
Pee The Raley UsP., sanctioned him pension at the rate of Rs. 2605,00
per mDnLh with effecé from 1st January 1986 and deathucum—retirement
gratuity amouﬁting to Rse 50,000,00 only was allowed_(Annexufe A2

to the application).

by In.consequence of the implementation of the recommendations

of the 4th Pay Commission, his pension was revised by the AaGe; UePoe

to Fsa. 3100,00 vide orders dated 24.6.86. These calculations of
pension and gratuity were based on his due retiremsnt,on 31412,85,

The applicent wrote to the AReGsy UePey and to the Government of India

that since he had attained the age of 58 years only on 1st January,

1936, his retirement benefits should be given on the basis of his

being deemed to haye retired from service onm or after 1.1.1986, ANNEXe
A=1 is the impugned order rejecting his representation, The applicant
has sought relief that it may bes held that Rule 16{1) of the All

India Services (Dsath~cum—Retirement Benefits) Rulss reac with
Explanation below its second proviso is unconstitutional as it acts in
a manner which is discriminatory and unfair towards those members of
the All India Services uhése date of birth falls on the 1st day of a
month and that a direcfivé be issued to the respondents to treat him

as having attainzd the age of superannuation on 1st January, 1986 and
treat him as having Been in service till 31st January, 1986, Baéed

on these dates, the applicant should also be allowed a gratuity'of

Rse 1 lakh instead of Rs, 50,000.00 and a compensation of Rs. 5,395,00
being the difference of pay (Bs, 9,000.00) to which he was entitised
for January, 1986 and.the pension (Rs, 2,505.00) already paid to him.
He has alsc ask~d for encashment of 6 montﬁs' leave based on the

higher salary as admissible to officers who were in service on

14141986 and also allow him pensinn at the rate of Réo 3190.00 .
instead of Rs. 3100.00 with effect from 1,1.19806,

56 According tbrthe recommendations of the Third Pay Commissign,

an o%ficer retiring on any day during a month actuslly retires on

the last day of that month. This has been done to simnlify ecbounting
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work in regard to calculation of pay, pension, etc, The
recommendations of the Third Pay Commission were accepted by
the Gouernmenf of Inqia and the All India Services (Deathecum—
Retirement Bepefits)Rules, 1958, were.ameﬁaed with effect from
1st April, 1974, Sub-rule (1) of Rule 16 stated that z member
of an All India Service shall be required camnulsorily to retire
from service with effect from the &fternoon of the last day of the month
in which he attzins the age of 58 years. Subsequently, through
Notification No, 25011/27/75-AI5(1I) dated Gth October, 1975, the
Department of Personnel & Administrative Reforms, inserted the
following Explanation after the second proviso in suberule (1) of
Rule 16 of the above Rules:
" Explanstion =~ For the purnose of ‘this suberule, a member
of the Service vhose date of birth falls on thé 1st day of
any month shall have attained the age of fifty-sight ysars
on the afternoon of the last day of the preceding menth".
(Annexure A=11).
The coﬁtentiqn of the applicant is that ths Rules were amended to
simplify the asccounting work in regard to calculation of pay and
allowances, pension ctc,, and while by making the actual date of
superaﬁnuation to the last day of the month, 211 the employess got
the benefit except those whose date of birth falls on the first of
a calendar month, Even this classof employees would heve benefited
if the letter and spirit of the recommendations of the Third Pay
Commission were follouwed. Howsver, insertion of the aforesaid Ex-
planation specifically denied the banefit-tolthis calss of employees
for which there ig no ratimnale or justification,
5e The applicant has pointed out that a simnle arithmetical
calculation would show that the rule that a member of an All India
Service whose date of birth falls on 1st of the month "shall have
attained" the age of fifty eight years on the afterncon of the last
day of the preceding month is absolutely contrary to the factual
position, /Considering the case of a person born on 1st of January

of a vear, his age should be calculated in the following manner =
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Date Agg
1st January Born
2nd January 1 day old
3rd January ' 2 days old
4th January 3 days old
30th January 29 days old
31st January 30 days old
15t Febguary 31 days old

\ 2nd February 32 days old
31st December 364 days old

1st January of 355 days (i.e. one year o0ld)
following yeaT, ieSes .
1st birth day

2nd birth day which will 2 years old
also fall on 1st Jahuary

58th birth which will 58 years old
fall on 1st January

Thus, a person born on 1st'3anuary will attain the age of
58 years on his 58th birthday, which will fall on the 1st January
of corresponding year and not in the afterncon of the previous
day (i.ee 31st Décember), which will be only 364th day of his 58th
year, | -
He The applicant =zlso invited attention to Ministry cf Home
Affairs Memo No, 33/8/63-Ests (A) dated 4th May 1963 (Annexs A=12

to the application) which was issued in the context of increasing

“the retirement age from 55 years to 58 years, In this Memo it was

stated that a Baovernment servant whose dete of birth was 1.12,1907

and "who was due to retire on 1st December 1962 on attaining the

"age of 55 years!" would actually have performed duty till 30.11,1962

and he cannot be regarded as having retired before 1.12,62%". Prior
to 1st April, 1974, a member of the Service would be on duty till
the 364th day of the 58th year of age and he would draw duty pay

for that day and his retirement would then commance on‘the following
day ie€ey on th: day on which he would attain 538 years, which would

be the same as his S53th birth day, Thus, a member of ‘the Service
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born on 1st January 1910 would have performeddﬁty till 3%st December
1967 and his retirement would commence on 1141968, In view of the
Explenation added to suberule (1) of Rule 16 of the aforesaid Fules,
those members of Fhe Service whose date o% birth falls on the first
&ay of a month, are discriminated against and the rule is unfairn
towards them. A member of the Service born on any other day of a
month is allowed extension till the end of that month, while a2 person
born -on the first day of a month-is reguired to retire on a day
earlier than he actually attains the age of 58 years i,e, on the 364th
day of the 58th yesar,

7 The applicent has stated that when Government decided in

1975 that a Government employee whose date of birth falls on the
first day of any month would 'be Ennsidered té have attained the

age of fifty-eight years on the last day of the preceding month, it
was not expected that this rule, though discriminatory, would
seriously and acversely affect thé interests of the Government
empléyee- concerned although he would suffer some financial losse
Besidés, wﬁen the Government announced some new retirement beneflts
%or the Government servants, they mould'generaliy maks them effective
from the last day of any particular monthe He invited attention

to Ministry of Finance’s 0.M. dated 25th May, 1979 annaouncing
liberalisation of pension through introduction .of slab system
(Annexure A=14 to the application). The Explanation to sube=rule (1)
of Rule 16 of the All India Services (DCRé) Rules have proved highly
discriminatory and unfair to the zpplicant in as much as  has caused
a heavy pecuniary loss to him in respect of retirement and gratuity
benefits as announcadwby the Government following the recommendations
of the Fourth Pay Commiésion. He has =2lso pointsd out to the

Office Memorandum dated 4th May, 1963, (Annexure A-12 to the
application) relating to the descision to increase the ,age of
retirement from 55 ysars to 58 years, In this Memo Government
accepted thet a Government servant whose date of birth uwas 1.&2,1987

I3
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would have attained the =qe of retirement (55 yeérs) cnly on

ist Decembsrig62 and that he would have retired only on that

date il.e, 1.12.1562 and not earlisr, He was to he treated

on duty till 3Q.11.1962. As the applicant had attained the

age of 58 years on 14141986, he should be eligible to all retire-
ment and consequantizl benefits admissible to all those uhé retired

on or after 1st January, 1986, The applicant has also pocnted

out that the Department of Pension and Pensiocnary Welfa rels

flemo dated 16.4,1987 does not apply to him, Thoss orders would

apply to "existing pensioners" i,e. 2 person who uas drawing/
entitled to pension on . 31,12.1985" whereas the applicant was
entitled to and actually duly paid for 31st December, 1985 and was
not entitled to any pension on tha{ date. The applicant bescame
entitled to pension only from 1st-January, 1985 and he did not drauw
any oensgion before that date, The claim of the applicant is that

the Explenaticn below the cecond proviso to Rule 16(1) of the

AlS (DCPB) Ruies 1958 is vioclative of Section 9 of the General Clauses
Acts 188%. As a rwle cannot overrids a statute, the effect of
Section 9 of the Géneral Clauses Act 1897 is that in computing the
pericd of 58 years of service to determine the ﬁoiAt of superannuation,
thendate of his birth (terminus 2 quo) will have to be excluded and
the closing day (terminus ad guem), namely, st January 1966 will have
to be included. t is also claimed that it is unconstitutional
for Goﬁernment to introduce a diécriminatory clause in the nature of
Explanation below the second proviso to Rule 16(1) of the above Rules,
as this deprives a small number of CGovernment employecs who happen

to be fortuitously born on the first day of a month,

Be The respondents in their reply have stated that the

applicant atteinced the age of superannuation on 314121985, They
have denied the claim of the gﬁplicant that as he attained the age of
58 years only on st January,‘1986, he should be fetired or deemsd
to have retired from service only on 31.1.1986. Besides, the

Explanation below second provis® to Rule 16(1) of the relevant rules
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is very clear on this. The Hon'ble Supreme Court in Civil Appeal
Noe 531 of 1986 in the case of Prabliu Dayal Sesma Vs, State of
Rajasthan & Another « A.TeR. 1987(1) CefeT. 389 — have upheld this
view, Their Lordshinsiintthis have clarified that‘hn calculating
a person’'s age the date of his birth must be coudnted as a whole
day and he attains the specified age on the date preceding the
anniversary of his birth dayesssse A legal day commences at 12-01
clock mid=night and continues until the same hour the following
nights There is a popular misconception that a person does not
attain a particular age unless and until he has completed-a given
number of years, In the ébsence of any express provision, it is
well séttled that any specified age in lauw is to be computed as
having bsen attained on the day preceding the anniversay of the
birth day.ﬁi As such, the applicant was reguired to superannuate
on 31.12,1985, It has been explained that the date of retirement
and the date cf commencement of pension are two different events.
For the purpose of calculating retirement benefits; a Government ¢
pervant..is  governed. byithe provitionsiexisting on'thedate qf .
retirement of the Government sérvant. Since ths applicant retired

available
on 31121985, he cannof claim benefits &g/ on or after 1.1.1986,
However, pfovisions have already been made giving pre-=1e1.1986
retirees hensfits of modificatian in pension rulss made effect ffom
1¢11986 as far as the change in the Calculation'of pension
from 'slab® formulaé: to "50%" formulae is concerneds The ratio
of the judgment of the Supreme Court in the case of D.S5. Nakarg cited
by the applicant is fully mete
Se The respondents have stated that though the definition of
Mexisting pensioner" given in thel.M. dated 1644,1967 does leave
room to conclude that those who retired on 31412.1385 have bi?n

[0}

ieft uncovered, the intention was not so. This is borne[b; the
fact that the revised policy has been effective in respect of those
who retired on or after 1¢1.1986 which expression is not fulfilled
by those who retired on 31,124 1985,
18, It has also been stated that as far as revised gratuity is

concerned, the Honlble Supreme Court*in its judgement dated
@ AeI.Re 1983 S,Ce 130

SRS e
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14th January, 1988, in Civil Appeal No, 897 of 1987 has held that
prospective revision.in the quantum of retirement gratuity cannot

be allowed to those wha had‘retired prior to the effective date of .
the revision, Revised gratuity provision revising the guantum of
gratuity to Rse 1 lakh came into operation in respect of those who
retired on or after 141.19E6, the applicant cannot claim advantage
under £he sames ' |

11 The learned counsel for the respondents, Shri Pe.H. Ramchandani,
raised the point of limitaziione Shri Ramchandani said that the
applicant knew about the rule which came into effect from 1st April
1974, He was very much in;§%§Vice at that time and he Eéew that he
would retire  on 31.12.1985,4}t'is not open to him to challenge

any provision of this Rule after his retirement after a lapse of

more than 12 years, Neither he nor anyone else bslonging to the

All India Services challenged this Rule and the applicatioh should

be rejected dus tg.laches.on the part of the applicant, He said

* that the cause of action took place in 1975 when the Rule was

amended and the Tribunal is not competent to adjudicate a matter
uhere the cause of action’took nlace more than 3 vears prior to
1;1};T985. He agreed that perhaps in the past no one bothered to
challenge the Rule as the conseguences td a retiring'officer were
not of greest value, but the law has to take its course irrespective
of consequential effects, Consequential effects cannot be the
basis for challenging any ruls, Shri Ramchandeni said that the

applicant knew even earlier that by retiring on 31,12,1985, he

‘would suffer some financial loss, may be a small amount and should”

have taken action to challenge the rule at that time. No fresh

legal wrong has occurred and as such the matier cannot be entertzineds
Shri Ramchandani said that

12. [/ it may be true that’ the other members of the Service uho

retired =risr to 1086 did not bother about the rule as it would

not have made a substantial difference in their psnsion or pense—

ionary benafits, but merely bzcause the pay of officers increased

from 11,1986 and the amount of gratuity was also doubled with
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Effect Fromlthat date, the applicant cannot get advantage of the

same as he had retired on 31,12.7985, He said thét the legal

concept as to how to calculate a person's age, the legal method and

the popular mgthod has been discussed iﬁ several casses under the

Common Law of £ngland which has been aﬁopted by the Supreme Court

in the case of Frabhué Dayal Sesma (Supra) and we have to go by.

the legal method,

13, The Aon'ble Supreme Court in the case of Prabhu Dayal Sesmé

Vs, State of Rajasthan énd Another (Supra) hévé clesrly stated that
any specified age in law is to be comﬁutéd as having been attained on
the day preceding the anniversary of his birth day. The Diuisinn

Bench of the Rajasthan High Court while reversing the orders of

the Single Bench in ?rabhu Dayal Sesma's case held that "“the applicant
in that case wés born on Januafy 2, 1956 aqd_as such had attained

the age of 28 ysars as soon as the first day of January, 1984 coﬁmenced.“
He had.complated 28‘years at 12 O%clock On the midnight of January 1,
1984, The Supreme Court reproduced th; conclusion of the learned
Judges in their own words "In calculating a person's ags, the day

. of his birth must be coonted as a whols day and he attains.the
specified age on the day preceding'the anniversary of his birth day",
The learned Judges of the High Court referred to Section 4 of the -
Indian Majority Act, 5875 aﬁd have also relied on the décision-i ns/////l
Vthe case of G. VYatsala Rani Vse Selection Committee for Appointment

to Medical Colleges, Bangalore Medical College ='AIR 1867 Mysore 135,
14, While 'goiﬁg through Rule 1'1‘(b) of thé Rajasthan State and
:Subo:dinate'Services (Direct Recruitment by Competitive Examination)
Rules, 1962, the Supréme Court examined the language of that Rule whigh
said that a candidate "must have attained the age of 21 years and

must hot-have attained the age of 28 years on the first day of

January next following the last date fixed for receipt of application,
eoesssescelt was noted that "at first impression, it may beem that a
person born on January 2, 1956 would attain 28 years of age only

on Janua;y 2, 1984 and notlog Januarzy 1, 1984, But this'is not quite

7

accurate, In calculating a person's age, the day of his birth must

be counted as a whole day and he attains the specifiesd age on
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the day preceding the anniversary of his birth day. We have to apply
well accepted tules for compuBation of time. One such rule is that
fractions of a day will be omitted in computing a period of time
in years or months in the sense that @ fraCtion of day will be treated
as a full day. A legal day commences at 12 O%'clock midnight and
continues until the same hour the following night. There is & popu-
not

lar misconeception that a perscn dogﬁﬁattain a particular age unless
and until he has completed agiven number of ysars. In the ahsence
of any express provision, it is well settled that any specified
age in law is to be computed as having been attained on the day
preceding the anniversary of the birth day,"
15 The judgment grotes Halsbury's Laws of England, 3rd edna,
Vole 37, para 178 at p. 100, where the law has been stated as
followss

"In computing a pericd of time, at any rate, when counted

in years or months, no regard iscenerally paid to fractions

of a day, in the sense that the perind 1s regarded as

complete altheough it is short to the extent of a fraction

of 2 daYesss

Similarly, in calculating a person®s age the day of his

~birth counts as a whole day; and he attains a specified age
on the day next beéfore the anniversary of his birth day.,"

The ‘Supreme Court has also taken mgte of two English deedsions on _the

point. imr Rex V, Scoffin - LR (1930) 1 KB 7471 and Re. Shurey: Savory V

Shurey = LR (1518) 1 Che 263 = In the first case Lord Hewart,
Chizf Justice, held that the accused completed 21 years of age on
February 16, 193é and that he was one day more than 21 years of age
on February 17, 1330 asihe was bbzﬁ on February 17, 1909. In the
obher case, the gquestion was whether a person attained a specified
age in law on the anniversary of his or her birth day -or on the

: law dogs not
day preceding the anniversary. It was held that[iake cognizance of %ﬂ\
pert of a day and the consequence is that person attains t-he specified
age on the day preceding the anniversary of his birth day. It is in
recognition of the difference betmeeﬁ how a person's age is
legally construed end how it is understood in common parlance.

164 The aoplicant, Shri ReK. Kapoor, said that the Supreme Court’s

judnement .in the case of Prabhu Dayal Sesma should be seen in the
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right perspective. He said that the Hon'ble Supreme Court had held

in this case that "in the absence of any ex@ress provision it is

well settled that any specified age in law is to be computed és

having been attzined on the day preceding the anniversary of the

birthday." He contended that the above principle enunciated by

the Supreme Court applies to such cases where there is no express

provision for computation of age. The age eligibility rule prescribed

for a competitive examinztion should be interpreted on the basis

of its plain language and wordings. The Rules for 1949 Competitive

Cxamination clearly show that a candidate should have attained the

age of 21 years and must not have‘atta%ped the age of 24 years on 1st

’ been

Januaty, 1949 and that he should heve/born not earlisr than 2nd January,

1925 and not later than 1st January 1928. As such, he had not
attained the age of 21 years on

attainsd the ane of 24 years but./ist 3anuafy’1929‘mhen he had

applied for the Service. Shri Kapoor said that the Supreme Court

after examining in depth thé age eligibility rule prescrib;d by|

the Gout. of India and the UPSC for the 1985 IAS competitive:

examination for recruitment to All India Services agreed with the

contention that according to this rul% a candidate would be considered

tq attain the prescribed minimum and maximgm ages of 21 and 26 years, &%

respectiVEly;only on the relsvant birth anniversaries. He' emphasised/.

rules prescribed for the competitive examinatian far récruitment

to Ail India Services every ysar are precise, unambiguous and

absolute ¢ they are not capable of sny other interpretation and

as su;h the principle of attaining a particular date preceding the

birth day would not be applicabls In such cases. A legal day

commences at 12 O'clock midnicht and continues until the same hour

the foliéuing nicht and that "o ytainment® and “completicn! of a

particular age are two different events and that a psrecn attains

a specified age on 2 particular day &s scon as the day commences

but he complstes that age at 12 p'clock gm the midnight of the same

days thbis, both the events of attainment and completian of en ace

takas place on the same date,
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164 The applicant has tried‘to establish six main points
indspendently and jointly to supporf his case. To recapitﬁlate,
these are:
'(i) Before its amendment on 1.4.19749 sub~rule (1) of Rule
16 of the All Indis Services}(DCRB) Rules read with Article 14 of
the Civil Services Regulatiocns retired each member of the Service
on the day he attained the age of 58 years'(SS years upto 30,11.62)
and he was considered to have attained that age only on his 58th
birth anniversar;u(Anﬁexures A~13/and A=11 tc the application)e
Article 14 of the Civil Services Regulations reads as folloQ;=
"hen a Government servant is required to retire, revert or
cease to be on leave, on attaining a spscified age, the day on
which he attains that age is reckoned as a noneworking day.
and the government servant must retire, revert, or cease to be
on leave {as the case may be) with effect from and including
tﬁat daye This rule applies to all government servants,
Civil, Military or Nauél."
It was pointed out that the fAudit Instructions?® hoted below FR=56
are identical with Article 14 of the Civil Service Regulationse
According to the applicant, this position was accepted by
the Government vide their Memo dated 4th May, 1963 (Annexure A=12
to tﬁe application) and that the Supreme Court also confirmed it
vide their observations in the case of State of Résam Vse PFadma
Ram Borah (AIR' 1965, SC 473). However, the amendment of the rule
to its present form on 1.4e74 and the additicn of the 'Explanation!
to it resulted in differential and highly discriminatory treatment
betwesn those born on the first of a month and those on the other
days of tﬁe same month and as such it is viclative of Articles_14
and 16 of the Constitution.
(ii) The mordings.of the age eligibility rule prescribed by
the Government and followed by the UePesS.{i every year since 1947

lay down that a candidate {o{ild be considered toc attain the prescribed

minimum age of 21 years or the maximum age of 24 or 26 years only on
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his relevant birth anniversary (Annexures A=22, A-23, A-25, A=26 and
A-28), but at the time of retirement, a fiember of the Service born
on the 15# of a month is considered to attain the age of 58 years
not on his 58th birth anniversary but on the preceding day. Thus,
adoption of différant methods fdr computation of age at the time of
recruitment and retirement is arbitrary and violative of the
Constitution. This method of computation alse follows the Supreme
Court ruling in the case of General Manager, S«E, Railway Vs,
Rangachari (AIR 19823 SC 36),

(iii) The retirement of an officef borm on 2nd, Srd or a
subsequent day of a month is not related to the date on which he
attains the age of 58 years, but he is due to retire on the last
- ‘ ' the case of
day of that month, Exception has been made in/officers born on
the 1st of a month which again is discriminatory, A member born on the
1st of a month should be considered to have attained the age of 58
years on its 58th birth anniversary and not on the preceding daye

(iv) The method of computation of age of all government
servants should be the same at all tiges. According to the applicant,
even Now Governmént servants occupying certain posts or holding some
offices retire only on the day on which they attain some specified
age, say, 65 or 62 years although such an officef hands over charge
in the afterncon of his last working days

(v) In regard to grant of additional retirement benefits,
following the recommendations of the'4th Pay Commission, Government
adopted a deliberate policy of discrimination towards Government
servants who retired fpom.service on 31.12485, .. Since/1st April,
1974, government servants generally retire only on 12 dates in a year
which fall on the last day of any of the twelve months, but the
retirement benefits, specially the increased gratuity sanctioned
after the Fourth Pay Commission were made applicable to only those‘who
retired on or after 141.1986 instead of granting the same to those
who retired on 31,12.,1985, The prescription of this artificial,

discriminatory and arbitrary date of entitlement by the executive
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action does not meet the standards of constituionality as its effect
is to deny benefits to persons retiring on 31.12,1985.

(vi) The applicant's retirement benefits were fixed on the basis

of Memo dated 16.487 {Annexure A-17 to the application). These orders

apply only to the Mexisting pensioners" who were defined as those

" drawing pension ar were entitled to it on 31.12.85. As the applicant

started drawing pension only with effect fmom 1.1.86, he, therefore,
became entitled to it only from that date. He should, therefare,
have been sanctioned retirement benefits as admissible on or after
Te 101986, The applicént was, therefore, arbitrarily tagged to the
category of "existing‘pengioners“ as on 31612085,

17 We have gone through the pleadings and the arguments by the
applicant and the learnmed St Counsel for the respondents, Thers

is. no doubt that it apﬁears‘somewhat hard and unfortunate that the
egpplicant loses a lot ofvfinancial benefits as he is deemed to have
retired on 31,1285 and the benefits emanating from the recommenda=
tions of the 4th Pay Commission started from 111986, In the
result, the applicant loses a sum of Rs, 50,000,00 in gratuity
alone and the amount of pension and leave encashment are also affected.
While this appears very unfortunate, we have to examine the whole

matter from the point of view of law.

" 18, As farcas the point of limitation raised by Shri Ramchandani.

~

is concerned, it is true that the amendment to the rules took place
in 1975, but it cannot be said that the cause of actinn, as far as
the applicant is concerned, afose then and there and that he should
have challenged the same at that time itself. He has actually been
affected by the rules when he superénnuated on 3112.,85 and, therefore,
the question of limitation should not normally arises The applicant
could always hope that the rules might be/amended between 1975 and
19854

15« Reliance has been placed by the appiicant on Section 9 of

the General Clauses Act which we feel is not relevant, It is laid
down therein that in any Act or Regulatiom, it shall be sufficient,

for the purpose of excluding the first in a series of days or any

other period of time, to use the word "from" and, for the purpose
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of including the last in e series of days or any other period of
time, to use the word Yto%, The provision affords guidance for
the purpose gf computation of time where a period is marke® both by
a terminus a‘quo énd 2 terminus ad gueme Considering the wording
of the relévant Explanation to the Rules, there is no scope for
the applicetion of the provision in Section 9 of the General
Clauses Act,

19« It my be difficult: for us at this stage to declare the
amendment of the rules made in 1975 as unconstitutional as the
rules specify that a person attains any specified age on the day
preceding the anniversary of the bifth day and this is the general
law also, laid down by the Hon'ble Supreme Court in the case of
Prabhu Dayal Sesma VUse State of Rajasthan and ‘Another (Supra).

A rule can be declared void only if it is = misconcéived, arbitrary,
BAXOPREIRASE perverse or against any provision of the Constitutions
This rule has been applied to all government servants, at least
since 1975, uniformly” -and: it derives strength from Halsbury's
Laws of Epgland as well as the English law laid down in various
caseéy including Rex v, Scoffin and Savory v, Shurey (supra)e The
Hon'ble Supreme Court have themselves made a distinction between
the difference in age as legally construed and as understood in

common parlance. The applicant took a lot of pains to point out

that important functions of national importanbe like the 40th
anniversary of our jngependence » Republic Day, the birth day
celebrations of leaaers like Pt, Jawahar Lal Nehru and others are
alyays celebrated on the anniversary\and not on the day preceding
the birth anniversary, He relies on the arguments and calculations
of age as mentioned in para 5 of this judgement where a persOHA
born on 1st January becomes one day old on the 2nd January and

as such on the 315£ December of that year he is only 364 days old
and becomeé one yéar old only on the 1st January of the following
year,  The bfinciple laid down under the English law or by the
Hon'ble Supreme Court is that apy fraction of a day ﬁust be treated

as g whaole day and a person born any time om the 1st of a month
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would become one day old on the midnight of the same day, and,
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therefore, he does not become one day old on the 2nd January but

on the 1st January itself, In view of the cleér distinction be twem
a legal age and birth anniversaries as understood commonly or
popularly, the amendment to the All India Services (OCRB) Rules in
1974-Caﬁnot be considered as arbitrary, discriminatory or violative
of the Constitution, The Explanation ta a Rule is also a2 part of
the Statutory Rule, Goyernment have been following the convention
of retiring a Government servant on the day @eceding his date of
birth anniversary uniformlye . The coﬁtention of the applicant.is that
in some cases persons who are to retire at the age of 62 dr 65
years are retired on the qate they were born although thesy cesase
working on the last workz_sg?/ preceding the date of bifth. It is
noted that functionaries like Judges, Chairman and Members of the
Central Administrative Tribunal who retire either on a tenure basis
or on attaining the ane of 62 years or 65 years, hand 5ver charge
of their office on completion of the tenure on the day preceding
their €2nd or 65th birth anniversary. It is, thercfore, a common
universal practice in Goverpment that a person retires on the day
preceding his birth daye The applicant accepts that a person due
for retiremeﬁt on the 1st of January hands over charge on 31st -
December of the preceding year, but actually retires on the ist of
January and, therefore, under the existing rules must retire on 31st
of Jénuary as anyone retiring during the month actually continues in
service till the snd of the month.

20. Although the applicant has cited a number of Supreme Court
rulings, it is interesting tﬁat both &the applicant as uell.as the
rzspondents rely on the Supreme Coﬁrt ruling in Prabhu Dayal Seéma
Vs, Siate of Rajasthan & Another {supra)'s case., The respondants
rely on the findings of the Supreme ﬁouft: "any specific age in

law is to be computed as Having been attained on the day preceding‘
the anniuersary of the birth day" while the applicant uses the same

ruling by emphasising that in the absence of any express provision,

the above rule will apply, His case is that when there are express

provisions in the rulss in his favour, the method of computation
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adopted in Prabhu Dayal Sesma's case cannot be applisd in his
case, It will be useful to examine the rules, As discussed
garlier, it is not possiblelto declare the amendment to the All
India Services (DCRB) Rules, 1958 as illegal as they follow “the

general law as laid down by the Supreme Court and generally follow

the established English law on the subjecte The Rules :as amended
in 1974 are clear and do not support the coniention of the appiicant
at all, It has been émphasised By the applicant that he has

been fecruited to the Service on the basis of the rules applied by
Government and followed by the Federal Public Service Cammission

on the question of age limits. The applicant entered the Indian
Police Service on the 55815 of the Combined Competitive Examinae
tion heid by the Federal Public Service Copmission in 19&9q
According to the rulss, a candidate "must have attained the age

of 21 and must not have attained the age of 24 on the 1st January
1949 i.2, he/she must have been born not earlier than 2nd January
1925 and not later than 1st Japuary 15287, It . implies that a
persan borﬁ on 1st Jdanuary 1925 would be overage by one day on
10141949, Therefore, the rules also accépt that a person born

on Tele25 0n 1,1,49 would be 24 years and one daye. Even in
common pariance when we speak of a calandar year, it is from

1st Janwary to 31st Decemter and, therefore, a year starting on

18t January will complete 12 months or one ysar on 31st December

of. the same year. If‘a person’s last working day is on the preced-
ing day, he draws the salary of the post till the last working

day which is one day before his birth anniuersary; Pension etc,
have to Ee calculated oﬁ the basis of the salary drawn by him on
that day, ana, therefore, Ehe applicant would deem to have draun
his last salary only on 31,12.85 and calculations regarding
pensionary benefits would be based on that basis only. The point
raised regarding "existing pensionersY has been explained in

the argumEHtS advanced by the learned counsel for the res—

pondents (para 9 of the judgement) and thsse are accepted,

2{. We do not consider it discriminatory to fix a cutt off date

for providing any particular benefit. In fact, benefits like
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the benefits under the 4th Pay Commission have ﬁo bs éiven from

. a particular date, The 4th Pay Commission had recémmehded benefits
with effect from 1,4 86, but the Gouernment-made them applicable
from 1¢1.1986s Had the Government accepted the recommendatioh;“,

of the Pay Commission, applying the date 1.4, 1986, there would have
.been no grievance as far és the applicant is concerned, but it
would have’hurt people uhﬁ retired between 21,86 and 1.4.86. \ As
discussed earlier, it is.unfortuﬁate that the applicant having been
born on 1,1.28 is deprived of a lot of financial benefits
recommended by the 4th Pay Commission, but he cannot get the ~
benefit rgsulting from the recomméndations of the 4th Pay Commissicn
on the basis that he retired on 14186 and, therefore, deemed to
continue in service upto_31.j.1986. . The practice adopted in

the case of the applicant is universally adopted in all.cases and
anyone born ﬁn the 1s£ of a month is deemed to have retired from
that_date and gets beﬁefits of pension on the basis of service

till the previous day, If the last working day of an officer
is'the last day of a month, the last working day cannot be

extended by another month, It is true that persons born on 2nd,
3rd or a subsequent day of a month continué-till the end of the
month, but in tﬁeir case: -the last working day is a part of that .
month and not of the previous monthe Although we have a lot of -
sympathy with the applicant, we are unable to provide any relief

to him under the existing rules and must follow the basic principle

eununciated byAthe Hon'ble Supreme Court that in computing the

age, fractions of a day must be treated as a full day and that a

person atifzins the age of superannUatiﬁn on the day pr@ceding_the
anniversary of his birth day, In view of this, we hold that the
respondents have correctly superannuated the applic%}iéﬁ on 31.12.85!\\\
ahd.no relie; tan be provided to the applicant. In the circumstances,

- the application is dismissed, There will be no orders as to cost,
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