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Delhi Admipistration through

its -Chief Secretary,

Alipur Road, _

New Delhi, ees Respondent

4) D0.A. NO. 777/1993

Dr. B Le Bharduaj,

B-83, East Azad Nagar,

Krishpa Nagar, :

Delhi = 110091, sees  Applicant

Versus
1» Delhi Administration through

its Chief Secretary,
Alipur Reoad, Delhi,

N
®

Sgcretary,

Department of Health,

Delhi Administration,

01d Secretariat,

Delhi, o sss Respondents

Shri R, Venkataramani, Counsel for Applicants

Mrs, Avnish Ahlayat, Counsel for Respondents

DRDER

Hon'ble Shri Justice S. C, Mathur = -

Expressing disagreement with the vieuw £éken by
a Division Bench of the Tribunal in O.A. No, 1340/88 -
Nirmal Rai vs. Chief Secretary, Delhi nomiajstration
% Anr. decided on 25.10,1991, connected with atﬁ} No. -
819/91 - Prakésh Chand & Ors. vs. Delhi Administration,
which was folloued by other Division Benches in
granting relief to the applicants of the cases,
another Division Bench before yhich the present Féur
applicationscame up for hearing opined raference of
the'matter' to a karger Bench, This is how the four
applicétions have come up bBefore this Full Bench,
In all the applications, except one, there is a
single applicant., In one application, there are tuwo

applicants., Thus, the total number of persons sesking
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relief ffcm the Tribuﬁal is five. Apart from
expressing diSagregment with the earlier decisions,
the referring Bench has not Formulated any question
Teguiring answer from the Full Bench., Thus, the
Full Bench has been constituted not teo answer any
specific guestion but éo decide the whole case,
including the ccrrecﬁness of. the decision in Nirmal

Rai's cass.

2. . Since the facts in all the cases are similar
and the questicn of law arising is identical, all
the four applications have been heard together and

are being disposed of by this common order,

Se Shcrn of | details, the facts which are eéither
admitted or ‘undisputed or are established from the
record are these: |

Scme timelin the year 1972 Samatan Dharma
Sabha, which uas—a private society, estaglished
Sanatan Dharma Ayurvedic College, for short €clleqe,
for imparting instructions.in BAMS ccurse which
was a six and half years course in Ayurvedic System
oF'tgeétment of diéeases. The course had reccgniat;on
frem the Central Cﬁuncil of Indian'System of Medicire,
Ministry of Health and Family Welfare, Goverrment of
India; for short Council, In 1977, the College
was affiliatéd to the Examining Body of Ayurvedié
and.Unani'System'of MEdicine,‘Delhi administration,
\Delﬁi, a statuﬁory body constituted under Sectien 31;A
of the East Punjab Ayurvedic and Unami Practioners
(Amendment) Act, 1954. The staff and the studemts
of the College were dissatisfied with the management
on a number of issues and they resorted to agitation@l

means including Dharpa at the 0ld Secretariat. Their

N
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demands included:-(1) increase in the quantum
of grant-in-zid to the gollege; (2) reqular
payL§Cales for t he staFF; both taaching and
non-teaching instead of fixed pay;(3) recogniation
of the College by the University of pelhi; and
(4) granf of internship allowancs to t he sfudents
of the Ccllegeelnder directions of tre Council

new admissions to the course were stopped affer

the academic session 1885«86. The Collegs had

to be run for a limited period te enable the

I !

students who had already been admitted to the

first year of the course to complete the courss.

‘The management was unabls to ensure smooth '

funhctioning of the College during this pericd.
The agitation intensified to an extent uhere the
GOVernmént could no longer be‘a silent spectator.
The Director of Health Sefvices was asked to

inquire into the allegations' of irreqularities

_committed by the management and submit report.

He submitted report om, 28.4.1986. In his report,
he menticned that the Managdr refused to shouw

the rego:ds. He also ébéerved that the allegations
of irregularitiés could mot be substantiated either
by the students or by the teachers. The agitation
continted and iwas rather intemsified further. On
15.4.1986, a meeting was convened by the Secretary
Medical of the Delhi Administration, At this
meeting, it was decided that in order to-save the
career of the students , classes be started in
the building of the-3enior Seccndary School, B Block,

Janak Puri, New Delhi. The building at Krishnanagar,

\
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uherev the classes were being held was not found suitable.
This,decision was implemented and the classec ' started.
in the new building. Meanuhile, the Medical and Health
~Department bf the.Belhi Administraticn bfeﬁared note
for consideration of the Executive Council of the pelhi

| Administration. 'The note mentions that in a meeting
held with the representatives of the students of the
College in the office of the Chief Executive pounciller
it was decided that a nbte for taking over the managszment
of the College.by the Delhi‘ndministratibn be prepared

\

and put up to the Executive Councily >The note further

ha

mentions that if the Delhi Administration is to run the

College propérly, the following will need attention:

" 1., Accommodetion: The €ollege is presently run in
S rooms in a school building in
Janak puri. At least 10 rooms are
- required. It is reported by the
BDte. of Educabion recently, the
said building will be useful for
this purposs,

2.Laboratory = : Laboratory facilities are not

) avagilable for the students abt present,
Leboratories will have to be set up.
It may entail an expenditure of
Re.3,83,722.00/~

“li 3.Facilities There is no hospital attached to the
" (Clinical Training) college. Clinical training may be
arranged in Din Dayal Upadhyay Hospita
Civil Hospital Btc.

4.Staff \ .The'existing staff of the college

may. be retained by the Delhi
Administration and paid the same

wages they were drauwing at the time
of shifting the Ccllege from its
original location to Jangk puri. The
annhual expenditure in this regard
will be Rs.2,05,140/ - as shoun in the
annexure. ‘

5.Management . The Management of t he College may
be vested in a Committee with E.C,
(Health) as chairman, Secretary(Medica
Secretary(Finance), Principal 5.D.
Ayurvedic College, M.S5.D.D.U.Hospital
ag Members and D.H.S5. as Member
Secretary.,

The liability of the Administration te run the college
should be limited to a period of 4 or 5 years only til
the present classes pass out. ,
The coliege was giuen grant-in-aid of RS.QD,DQD
' during 1984-85. A sum of RS.1,27,520/~ was sanctioned as
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grant-in-aid for the college during 1985-85 but: ths
amount uwas not disbursed due  tg the agitation
of the students and teachers of the college.®

The above qoté was put up before the Executive
Council on 15.10.1986. The matter was considered
under item reading " Taking over of &the management of Sanatan

Dharam Ayurvedic College,'Krishna Nagar, by Delhi administration®.

The decision under the item reads " The proposal contained
in Fhe Mémorandum of'fhe Department of Medical and Health
Services was considered by the Executive Council. The
pfoposal?=was found acceptable‘ in principal. A committee
comprising (i) Secrétary(Medicai' as Convensr (ii) Sec;etafy
(Financs) (iii) Secretary(bLaw and Judicial) as members, may
work out th; maodalities for implemeﬂting the proposél".
Tﬁe matter ultimately came up before the Executive Council
\ _on»13.2.198%.. The meeting noted that fresh admissions .
in the College had been closed and tNe affiliation had
been withdraun. Thereafter, it discussed thse modalities
for reélsase of funds to the College by the Belni Administration.
The Council was informed by the Director Medical Sernvices
that the administration had released.Rs.Z,ZD,DDU to the
Chairman Examining Body on account of grant-in-aid with
the clear direction thaﬁtéaount shall be utilised for
meeting day to day requirtments and payment of salaries
to the staff of t he institutiqn and that the remunerations
will be the same as they were drawing under their parent
management. In respect d‘the\take over, the minutes of
the meeting contain the following observations:
" The matter was discussed in consultation with

Under Secretary( Law) and as per his advice, the
Foilowing~decision was taken. 7.

(a} In view of the fact that the imnstitution
cannot be legally taksen over by the pdministration
coupled with the fact that the relevant Act
does not contain any provision in rdgard tc the
- running of the institution By anotheg body in

the everb-of failure on the part of the
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management the only possible action to the
\ proposition considered by the committee
in this case is that t he grant~in-aid be
released to the examining body for running
the S.0.Ayurvedic College. The amouni gof
grant*in~aid/shou;d be spent by the examining
body in accordance with the norms already
approved and exclusively be utilised for
running the S5.D.Ayurvedic College for which
separate account should be maintained®,
From this decision, it.would appear that the Executive
Council vas advised by the Law pepartment of the
Delhi administration that there :was npg statutory
provision: under which the administration of the
College could be taken cver by the Government and this
advice was accepted by the Executive Council. Therefore,
instead of taking over the mariagemdnt of the College
a scheme was formuliated whereby funds required for
smooth functioning of the College for a limited period
wvere released in favour of the examining body which was

to utilise the same fgor the limited purposes mentioned

in t he decision of the Executive Council.

4o ' The above decision contained pfospect of
termipation of serviées of the eﬁployaes of the College,
Soﬁe smployées filed yrit Petition No.1775/87 in the Delhi
High Court :uhich vas rejected without a épeaking Drdgr.
Anopther Uritlpetitioh('CUP 513/88) was also rejected.

The directions socught against the pelhi Administration

in th& earlier Writ Petition were as ﬁoiloua:. |

(a) not to close down the Ccllege in a phased

manner \

. {b) not to stop admission for fresh batdweé;and

(c) not to terminate the services of ¢ he writ
petitioners in a phased manner,

Y



Se The management of .the College was not
lagging behind in challenging the decision of the

Delhi pdministration. It filed Civil Suit in the

Court of Sub Judge First Class pelhi. Ons of t he

"plaintiFFs in the suit was Sanatanm Dharam ayurvedic

College. 0One of the defendants in the suit was
the pDelhi pgdministration. The suit, it appears,uas

ultimately dismissed.

6o - In implementation of the above scheme, the
administration started dispensing with the services

of surplus staff in a pﬁ&sed manner. The services of
Smt MNirmal Rai, who had worked on ad hec basis as
Lab.Assistant and of the applicants in Prakash Chand !s
case who had worked as Choukidars, Sueepersg, Clerks
were dispensed with: Smt. Nimel Rai filed OA No.
1340/88 and Prakash Chand & others filed DA N0.819/91
in this Tribunal. Their claim was that they uwere
entitled to be re~deployed in accordance wuwith the

Re~deployment of Surplus Staff in the pentral

Civil Services and Posts{ Supplementary) Rules, 1989

(for short, the Rules)s This plea was contested on

behalf of the Delhi administratiom. On bzhalf of the

TR

Delhi Administration, it was pleaded that the applicants

in the aforesaid application were never government
servants and, therefors, they were neither entitled
to file applications in the Tribunal nor they were
entitled to redeployment under t he Rules. The
Tribunal through its judgement dated 25.10.15891
overruled the objections of the Delhi Administration.
The Tribunal allouwed the'GAs and issued the following .
directions: |

" ooe The applicstions .are disposed of uwith

the directions to the respondents to treat
the applicants as the emaloyees of the

Delhi  pdministration who have been

N



rendered surplus consequent upbon the closure
" of the Sanatan Dharam Ayurvedic College with
effect from papril, 1591. The applicants
shall be given alternative placement in posts
in the Delhi Administration commensurate with
their gualifications and experience, in accordance
with an appropriate scheme to be prepared by
them. They would also be entitled to pay and
allowances for the period from the take-pver
6f the Manageément of the sdid College till they
are- glven ‘alternative jobs and all’donsequential
benefits., The respondents shall comply with
the above directions within a period of three
months Trom the date of communicaticn of this
order,”

ngainét this judgement , the Delhi Administratiﬁn

filed Special Leave Petition before their Lordships

of the gupreme Court which wags dismissed on 21.7.1992,
Thereafter, 04 N0.2462/ 89 was filed by Ram Dev Sharma
and others which was élloued on 22«4.5992-Foliouing

the judgement dated 25.10.ﬂ991 in SmtNirmal Rails
case(supra). The said judgement uas followed while
allouing OA Nos,.2279/89, 1207/90, 2224/90 and 2169/91
on‘31.7.1992. o

' The services of Dr.J.P.Sharma, applicant in

0A No.1618/88 uere dispensed with by order dated
B.7.1988. He has sought a writ for quaéhing'the
termination order in which he has been described as
surplus. In the altérnqtive, he has sought a direction
to the respondents tc ébsarb'him in service in any

other college or department run and managed by the Delhi
Administration., He has alsoc sought payment.of a;reérs

of salary since é3.4.1986 cn the basis of ecual pay for

equal work.

8. In 0OA No.2027/92, priM.M.S.Yadav has invoked

the principle of egual pay for eqdal work applicable
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to permanent employees in Government sefuice with
eFéect f rom 23.4.1985. He has also souéht an order
restraining the respondents frem removing him £ rom
sarv;cé. Tﬁis 0A was filed on 5.8.1992. 1In the
reply of the administraticnm, it is stated that the
applicant's éeruicgs had been terminated with

effect from 30.7.1992,

Qe In OA No.23350/92, Dr.B.P.Gupta and Dr.
Prem Parkash have invcked the principle of equal

pay For‘equal work and prayed for payment of arrears
gf salary on that basisi They have also ﬁrayed

For declaring the order dated 6.7.1988 as null and
void. By this order, the services of t he applicants
were éispensed with on the ground that they had
become sSuUrplus. This DA was FTiled on 14.5.1992.
Accordingly, the -guestion of limitatian is

also invelved irn this case. The applicants have
s~ filed an applicaticn sseking condénation of

de.lay @

10 . In 0A No.777/83, Dr.B.L.Bharduaj has
prayed for quashing of the order dated 29.4.1989
whereby he was declared surplus with sffect from
30.4.1689, He has also prayed for reinstatement in
service with conseqﬁential bgnefigs. He has also
invoked the princl ple of equal pay for sgual vork and
claimed balance of salary. This DA was filed on
18.,4.1993., The guesticn of limitation is inuolvede
The applicant has not made any appliCation.For

condonation of elay.

11 When the present aspplicaticns came
up for hearing before a pivisicn Bench, the said

Bench. expressed rdservations about the judgements

)y
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" cited before it, observing'in paragraphs 8 and 9

of the reférring erder as follous:

"8. We have gone through the judgements '
highlighted by the learned counsel forthe
applicant but we:are in respectful disagreement
with most of the observations made therein.

While there are certain facts stated in the
aforesald order, there is alsc certain controversy
on facts., The learned ccunsel for the applicant,
further stressed that aceording to judicial
discipline there should not be any discrimination
as some of the employess have been civen the
benefit of the Redeployment of Surplus Staff under

the Central g£ivil Services and Posts{Supplementary)
~Rules, 1989, .

9.,  Since we are not in full agreement with
the decision given by the Coordinate Principal
Bench in the 0OA No.1340/88 decided on 25.10.1991,
- we are of the opinion that the matter be placed
befocre Hon'ble Chairman to refdr the matter, if
-deemed proper, to a larger Bench for decision in
this bunch of cases and alsc on the point of
limitation vhich has been kept open.®

i

124 From the facts stated hereinabove, it is

. apparent that the anplicants started their employment

‘under a private scciety. They now seek eﬁployment under

the Delhi Administraﬁion on the ground that they are
retrenched employees. 'he only provision of law on
which they place reliance is the Rules. These

Rules apply to Goverrment staff rendered surplus. These

Rules do not apply to redepleyment of staff of private

orcanisation which is rendered surplus. I? crder to

claim benefit of the Rules, the applicants assert that

by the scheme formulated by the pelhi Admihistretiqn'

the applicanté becamé employees of .ths Delhi_Administration.
They could become emplo?ees of the pelhi Administration
only if a specific order had beer passed in that behalf.

N§ such order has been brought to our notice. They |
could also beéome employees of the Dekhi Administration

if .the institutiom in which the applicants were.

employed was taken over by the pelhi pdminigtration

along with the staff. It is specifically ncted in

the minutes of 13.2.198% that there is no provision

\, ,



of law under which the institution could be taken

over Ey the Delhi Administration. Indeed, the
institution could be taken over by the pelhi administration
oqu if a law existed in thaﬁ behélf. Cur attention

has hot~béen drayn to any progision of laQ under which
the Delhi Administration could take over the institution
in which the applicants were employed. The pbserVatioa
contaiﬁed in th e minute of 13.2.1987, therefore,

cannot be said to be incorrect. Even if a provision

of law existed for take over, the institution could
become vested ih the Delhi Administrztion by a
positive act of take over. The Delhi Administration
.has'not'exhibiﬁed any positive act of take over.

By releasing graﬁt«in*aid in favour of the examining body
alsa, the positioﬁ of the '.applicants is not improved.
The examining body was not a department of the

pelhi pdministraticn. It is-a statutcry body. fhe
institution was not vested even in the examininé

Eody. Only grant-in-a.id was released in favour of

the examining body instead of the managiﬁg committee.
This was done obviously because there was mis-management
in the institutiop and if the grant-in-aid had been
released in favour of the committee of management,

there was likelirocod of the applicants not getting

salary despite performance of duty. The scheme uas
indeed formulated by officers of fhe pelhi Administration
but itivas not formulated by and on behalf of the Delhi
Administraticn. The scheme was formulated only in
discharge of the State's obiigation to ensure law
" and order. The situabibn prevailing in the Bollege,

it apﬁears, was Uolatilé, The management was impervious
to the grievances of the students and the staff. The
students and the staFF looked upon the Geovernment for

redress. The Governmment had .nc obligation to protect»

Y
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or alter the service ceonditions of ‘the applicants.
It_intervened only to bring‘about a state of normalacy
wvhich would enstre the studemts already-édmitted

to the course to complete the same and to snsure
payment of> salary to the staff which was required to
be retained in order to achiéve the first objective.

The scheme formulated is'non-statutofy.

-

1% A person becomes a Government servant only

any

uﬁen he ié recruited in accordance with prescribed rules,.
In tﬁe present case, the applicants do not claim to

have beén.redruitéd-to the post on which they -continued
to. work ti;l the final closure of the College., ~undar-

rule; regulation or order. Their salaries continued to bes
paid out of the special grant sanctioned by the Government,.
Crant Qas being given to the Lellege earlier also. By
release of Qrant and payment of salary therefrom the status

of tthe applicants did not change.’

\
14 . - Ve may now . .examing the basis on which the

applicants in tihe present gpplications claim to have

beccome employees of the pelhi gdministration.

15, In parggraph 6.2 of J.P.Sharma's Original

Application, the averment made is thisi-

"That the management of the S.D.
Ayurvedic College was completely taken
over by the Delhi administirztion, Delhl
with effect from 23.4.1986- Annexure-Il-
and thus the petitioner also became Fh? ' )
employee of the respondent Delhi Adm1@19trat%on,
Delhi., The appliczent since 23.4.1986 in conti-
nuation of his service 1is serving.Delhl .
administration without any break in

service, ¥
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Annexuré~II rgferred to in this paragraph contains

the minutes of the executive council heid at Raj Niuas
on :15.10.1986 . Present at the meeting were Sh.H.L.
Kapur, Lt.Governor, Delhi; Shri Jag Prave;h Chandra,
CHiéF Executive Councillor;.shri Bansi Lal Chauhan,
Executive Councillor(Health); Shri Prem Singh,

Exécutive Councillor(Psvelopment); Shri Kulanpand
.Bhartiya,'Executive Councillor{Education); Shri R.Df
Kapur, Secrétary( Medical); Shri I.S.Khan,
Secretary(Finance); Shri B.S.Choudhary, Secretary,
Exacutive Council. Relevant extraest from the minutes

has been reproduced hereinabove. These minutes are not
final. The final ﬁinutes are of 13.2.1987 uhich have been
reproduced hereinabove. These minutes specifically note
that take over of the College is not legally permissible.

The minutes of 15.10.1986 are of no avail to the applicants.

16. Part oFitHe Annexure-1I is the copy of written
statement filed on behalf of the Delhi Administration in
regular suit filed by Shri Sanatan Dhafam Sabha in the court
of Sub Judage Ist Class, Dglhi, Specific reliance 1is

placed onn paragraph 14 of the written statesment

wherein it is stated, "Taking into confidence of the
studgnts teachers Managing Committee it was decided

that management of the College may be taken over.

As such on 15.10.1986 the Mapagement was taken over

W
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complately and a Governing Body was electéd and g

committee was appointed to frame rules and regulge
tions." The assertien made in this paragraph does
not amcunt to the staff of the college becoming ‘
employees of the Delhi Administratioﬁ.‘ Také over of
ménagement is one thing and take cver of the staff
ie quite another. The Government may take over o
private institution uithbut'téking over the staff
and assets. From this assertion an inference of
-vesting of the college in the Government cannot be
'd?aun .« If the uestiﬁg of the collece in the
Government cannot be infered, the take over of the
staff by the Delhi Administration also cannot be
infered. Accordingly, this assertion is wholly
insuf?iciant to sustain the applicants' plea oﬁ‘

having become Covernment servants wee.fs 23.4,1986,

17+ In paraqraph 6.3 it is ésserted, "That since
23-4-1986 the salary of the petitioner was also paid
by thé respondent Delhi administraticn-ﬂnnex-III:i
Annexure=I111I is copy of the‘pay bill far the month

of January, 1988. The original pay bill appears to
be on printed form on which at the top is printea,
"S. D.  Ayurvedic College (Delhi Administration)®,

The bill.is sicned by Dre Re C. Choudhury. DOr. R, C,
Choﬁdhury'uas the Principal of the college.» Nothing
turns upon this document, The mere mention of Delhi
Administration in this form cannot amount to vesting
of the college and the staff in the Delhi Administr-
ation. For such vesting specific erder of the \

"Government is required which,in the present case, is

vanting, \x/
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18, The papers relied upon by the applicants .
cannot be said to contain any admission of the Delhi

Administration that the employees of the College

became employees of the said Administration.

19, In an attempt to clothe minutes relied upon
by the applicants with statuéory statué, tte learned
counsel for the applicants invites our attention to
certain provisions of the Constitution. In particular,
he refers to #firticle 162 and to Entry 25 of List III
of the Seventh Schedule{ Concurrent List). According
to him, Entry 25 refers to edQCation including medical
education and, thérefcre, the Delhi Administration

was competent to make lay in respsct of the matters
before it and in view of Article 162 it was competent
to the said Administration to issue administrative
instructions in respect thereof. On this basis, it is
pfessed that the minutes of t he meeting contain
executive instructions referable to Article 162 of

the Constitution. .

20, | Article 154 of the Constitution provides
that executive pouwer of the State shall bes exercised
in accordance with the Constitution. Article 166

lays douyn that the executive action of the State shall
be expressed to be taken in the name of the Governor.

Clause(3) of this Article prescrihes that the order

made in the name of tte Govarnor shall be authenticated.,

Y
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The minutes of the meeting do not fit into this

constitutional scheme. There is no assertion in the

Original Applications that the minutes were authenticated.
Accordingly, the reliance placed on Article 162 and Entr§
25 is ﬁiséonceived. Further, even if the minutes are
treated t§ be stétutory:they do not, as alresady pointed.
out, qontain any decision to take over the émpléyees of

the College.

2{. The College was thé property of the society.
The éociety had tke right to administer it and engage'
ehpIOyees andvsetfle terms df'employmeﬁt with them.
Takiné over of the College or its'managemenﬁ;and its
employégs without framing law would violate Article
300R of the Cpnstitution uhich‘prouides that no éersqn
éhall Ee deﬁrived of his property save by authority

of lay. The minutes relied upon by the applicants

. cannot constitute lay within the meaning of Article

300A. . The Executive Council, therefore, rightly
restricted its role in alleviating the grievances aof
the students. In restricting its role, the Exeécutive

Council; has expreésly avoided the take over . the

 empl0yaes of the College. The services of the staff

" yere indsed rsquired'Fof alleviating the grievances

of the students. . These services :8ould be available

 to the Rdministration oﬁly on payment of salary to the

staff. The Administration, therefore, %20k upon itself

\,
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the burden of releasing ﬁundé for payment of'salary.

224 The next item relied. upon for claiming the

status of Government servant is the order dated

21.11.1987 passed by the Sub Judge Ist Class, Delhi

on the application for interim injunstion. In this

- order, the learned Sub Judge has observed:

" What has been shifted by ths Delhi

~ Administration is pot the building
but in fact the management has been
‘taken over by the Dglhi Administration
of S.D.Ayurvedic College and oncs the
management is taken over then it is
for Delhi Administration to see where
the college is to berunand no
injuncticn as prayed for can be granted
thereby putting a question mark before
the careers of students of S.D.Ayurvedic
College earlier run by plaintiff Sabha and
now run by Delhi Administration because
if the order regarding re-transfer of
the college is passed it will amount to
compel the students to join a disaffiliated
institution and thereby causing irreparable
loss and injury to them and also making .
the order of Oelhi Administration to take
‘over the management ineffective.”

Earlier, the learned Judge had referred to the
plgadingg of the Delhi %dministration'uhere it pas
stated that the management of the College has been
taken over by the Delhi Admimistration. The word

"management™ in the pleadings of the Delhi Administration

-and in the order had been used in the limited sense

in which the responsibility was taken over by the
Delhi Administration. The observations relied upon
by the applicants do not emount to saying that the

services of the applicants uere alsc taken over by

the Delhi Admirnistration. This order is alsoc of no

avail to the applicantso

23, The applicants place strbng reliance upon

' . s Rails
the judgement- of the Tribunal in Smt.Nirmal Ral

\/
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case. It is claimed thatt he judgement is in rem and,
therefore, the Administration is bound to give benefit
of that judgement to the applicants. Pleas of issue

. by
estoppel and estoppel / judgement have also been raised.

We may first consider the basis on which the saié7jhdgement~

proceeds and grants relief.

24, A copy of the judgement of the Tribupal is
Annexure 'A-1' to the rejoinder in Dr.J.P.Sharma's case.
In the first 5 paragraphs, the Bench has narrated the

history of the case. In para 6, it has negatived the

Admiristration's plea that the applications were barred
by the principle of res judicata . On behalf of t he

Delhi Administration, the plea of res judicata was raised
on the basis of the dismissal of the yrit petition by the
" Delhi High Court. fhe Delhi Higﬁ Court has not given -zny
reason Fof the dismissal 5nd, there?ore,'it could not be
said as to wh at finding was recorded by that court on

the applicants! claim of having becomg Government
servants. The Tribunal, therefore, held that the order

of the Delhi High Court dismissing the writ petition
would not operate as res judicata between the parties.
After.dealing with the guestion of res judicata, the -
Tribunal proceeas‘to coﬁsider the applicénts' claim -

on merits in paragréphse and 9 of the judgement uherein
it is observed as folloyss-

L We have gone through the records of the
case carefully and have ccnsidered the rival
contentions. The respondents have stated
that the College has been finally ‘clossd douwn
after Rpril, 1991 examinations and that the
employees of the College have been rendered

Y
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surplus. The gquestion whether or not the
Dglhi Administration is bound to pretect
the interests of the employees who would
be rendered surplus, arises f or consideration.

" 9, The fact of take-over of Management of t he
College has not been disputed. The take-
over of t he Management appears to have been
formalised by a Govermnment resolution which
is_not on record. The contention of t he
respondents that they took over the responsibility
of the students only and not the staff, is not
convincing. Jhe hasic thing in taking over of
Nanscement is that the employees of tie erstyhile
Management cease tc be employees of the Mapagement
and they become the employees of t he authority
taking over from the Mapagement whiche. in Lthe
instant case. is the Lelhi Adpninistration.
Prooer management of the School would not be
poséible without the assistance of t he teaching
and non-tsaching staff .

{ Emphasis supplied).
From the emphasised portion; it would appear that the
Bench clothed the applicants of the cases with the status
of employees of the Delhi Administration because if was
of the opinion that.transFer of employses was ‘an automatic
consequence of take over of the management of the College.
With utmost respect tgﬁﬂwegﬁsmbers of the Division Bench,
we are unable to subscribd’ﬁhis vieuw. What is takepover
by the Govermment will de;;nd upon the terms of the
instrﬁmentubyijﬁﬂfch the take over is effected. - In the
present case, /instrument is the minutes of 13.2.1987
The Bench obse;uad'that'the take over has been formalised
by &:Government resclution which is not on record. If
the resoiution was not on record, the only finding
thet could be recorded was that the applicants had
failed to substantiate thaﬁttxzy became Governmert
servanfg. The finding: of the aﬁplicaﬁts becoming
Government servants, therefore, we say so with utmost
respect to thé Members of the-Bivision Bench, is

entirely conjectural. It is not based on either facts

or lay, as po lay has been cited in support of the

L
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proposition that'change of status autométically

folloys the take over of management, The Bench

has not adverted to Article 300A of the Constitution
at all. It has not examined the impact: of the sweeping
stgtement*_made by it on the right of the owners of

the College, Ue/are not aware of any lay under which

the Government can take over a College or its management

or its employees without framing any lau.

254 The Bench appears to have come to the above
conclusion alsc because" ‘proper management of t he
School yould not be possible without t he assistance

of the teaching and non=teaching staff." Weg may

assume such assistance to be necessafy, but then the
question is yhether there is no-othe r mode of getting
such assistance apart from taking over of the services
- of such staff ? Continued payment of salary out of the
grant-in-a2id released by the Administration is alsc a
mode of getting such assistapce and this mode was

actually adoptéd in the present case.

26. If we have to expose the lay of take ovdr .of an

institution, we would say this? the institution is the
property of those uho ouyn it. Right to runzana manage
the institutionvvests in the owners. Government may
acquire the institution yholly or partly by framing
lay, Resclution adopted atqmeetingé cannot be equatgd
with lay. Whether the institution has been acquired
wholly or partly will depend upon the language of t he
lew. There is no gereral presumption that take over
of ménagement necessarily entails téke over of the
employsee also. The extent to which the take.over
affects the existing status of the institution and of
its employees depends upon the terms of the instrument

by which the take over is effected.

\,
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276 The above propositiopsof law yere not kept in
viey by the Division Bench which decided Smt.Nirmal Rai's

case. In our opinion, the said case was not correctly

decided.

28, The learned counsel for the respondents has
invited our attention to Deglhi School Education Act,
1973 and the Yoga Undertakings{Taking Over of Management)
Act, 1977 and submitted that even a limited take over is
permissible. We find substanée'in the statement of t he

learned counsel.

29. According to the learned counsel for tre
applicants, the judgement of the Tribunal was in rem
and the Delhi Administration could not refuse to follow

and enforce it. The argum nt is based on the direction

contained in the operative order uhere the Delhi Administration

has been enjoined to prepare an appropriate scheme. The

operative part of the aforesaid order has been reproduced

hereinabove, The direction to prepare an appropriate

scheme has been given in ofder to ensure alternative
plécement of t he applicants and not of all tﬁe employees
of the institution gemerally. This is apparent from the
observatiLon® the applicants shall be given alternative
placementessssse iNn accordance with an appropriate scheme
to be prepared by them"., UWe are, therefore, unable to
agree uith.the submission of tte learned counsel for

the applicants that the judgement of the Tribunal in

- Smt .Nirmal Rai's case is in remj in our opinion, it is

in personam,

30. The plea of issue estnppel or estoppel by
judgement need not detain.us long. There .can

be nc estoppel. against lay. If a Bench of tte Tribunai
decides a case uithbufyéaking lay into consideration,

it cannct be said that a Larcer Behch cannot subseguently

examine the correctness of the judgement. In fact, Larger

\
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Benches are constituted uhen there is conflict of detisions,

when substantial guestion: of lay requinng.authoritative
pronouncement is raised and yhen a Bench before which
an sarlier judgement is cited expresses reservations

about the corrzctness of the viey taken in the garlisr

l-)

judgement . Several decisions were cited by the learned
counsel for the applicants in support of the plea of
issue estoppel and estoppel by judgement. These

authorities may be examined.

7/

30 R Smt .Radharani Dass y/o Narayan Chandra Ghoss

Vs. Smt .Binodamoyee Dassi y/o Abnash Chandra Ghosh
g_(gé) A.I.R 1942 Cal,92) reliance has been placed

by the learned counsel upon observations contained
at page 98 of the. report. The observatiops are to the

followying effects
" Perhaps the shortest way to describe the

difference betusen the plea of res judicata

and an estoppel is to say that yhile the

former prohibits the Court from entering

into an inquiry at -all as to a mattar

already adjudicated upon, the latter

prohibits a party aftesr the ingquiry has

already been entered upon, from proving

anythinag which would contradict his oun

_przvinus declaration or_ acts to the

preijudice of anotler narty uwho relvipng upon
those decglarations or agts, has aliered his
position. In other wyords res judicata prohibits
an ipquiry in limine, whilst an estoppel is
only a piece of evidence." (emphasis aupplied)

Theé emphasised portion clearly shows that the proposition
of lay daid doyn is that a party is debarred from plsading
in subseqguent litigation something which runs counter

to.his pleading in the earlier litigetion on the basis
of which the other party has altered his position. In
the present applications, the Delhi Administrationhas

‘not dltered its stand., In the earliasr litigation also

\
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the stand of the Delhi Administration yas that the
applicants yere not employees of tle Pelhi fidministration
and in the present litigation also their stand is the

samg., Ihis authority instead of helping the anmplicants

helps the respondents.

31, In Sri Raja V.Sarvagnaya Kuméra Krishna Yachendra
Bahadur Vari, Rajah of Venkatagiri v. Province of Madres

- (A.T.R.(34) 4947 Madras 5), the Taxing Authority uhich

in the previous Assessment Year'assessed on the basis

of certain fact was he;d estopped from procseding to
assess on a diFFerent_basis in the subseguent year . The
positiop ©f a Taxing Ruthority is entirely different

from that of a court of a judicial authority. The

Taxirig Authority becomes a pérty to ﬂ1; assesément
proceedings repfesenting the State or its instrumentality.
That is not the position of a court or a judicial
Tribunal. If the principle of estoppél is applied

against courts and judicial authorities a wrong judgement
will continue to hé}d the field  for ever and the uhole

concent of constituting Larger Benches to correcht exrors
p g 9

\
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in previous jddgements will disappear. This authority
" has no application to the present case.
32. In Samavedam Sarangapani Ayyangar v. Kapdala
Venkata Narasimhacharyulu and anr.(A.I.R.(38) 1952
Madras .384) it was held that Section 11 of t he Civil
Procedure Code is not an exhaustive statement of t he
doctrine of 'res judicata'! and the princible has a wider
~application than is uar?an;ed by the strict.language of
the section. In none of the present applications, the

plea of res judicata has been Taised., This authority

is, therefore, inappropriate inthe present case.

33, Ncllkehny v.Chief Coﬁstable of West Midlands
Police Force and aﬁother ( (1980( 2 A1l ER 227) uas

a case in which subsequent litigation was held.
' impermissible in respect of the same dispute betueen
tte same parties. MAccordingly, this authority is also
of no assistance to the applicants.
34 In Ambika Prasad Nishfa Vs. State of U.P. and
others( &iR 1980 SC 1762), it was observed that every
new discovery ot arguméntative~novelty cannot undo or
compel reconsideration of a binding precedent. This.
observation Qas made in an entirely different context.

It was made in the context of raising the plea of

constitutional validity of an enactment whose wvalidily,

\,
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had already been upheld by earlisr judgement. No

such situation arises in the present applications.

35, In Supreme Court Employses Welfare Assocgiation

v. Union of India and others (AIR 1990 SC 334), it

was observed that even an erronecus decision opPerates

as res judicata. This dictum. yas laid douyn uﬁen the
cause of action uas-ﬁie‘same. In the present applications,
the cause of action is different from the one which
enabled Smt,Nipmal Rai to approach the TnfBuhal. Further,
this judgement deals yith the guaestion 6? res judicata
yhich in.the present applications has not been pleaded.
.In this judgement, it has also been observed thgt

a decision on the question of jurisdictioh cannot be

res judicata in a subsequent suit or proceeding. In

the case on hapd, the guestion of jurisdiction is
directly involved., If the respondants' plea that the
applicants did not become Govsrnment servants and
continued to be employees of a private societyAis uphe 1d,
the Tribupal yill hog-in view of Section 14 of the

Rdministrative Tribunals Act, 1985 (for short, the Rct%

have jurisdiction to entertain the applications.
wihtich - '

Section 14/deals with the jurisdiction of the Tribunals
\Y

does not confer jurisdiction upon the Tribunal to

¥
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entertain service matters of employees of private

~socleties or organisations. This authority, therefore,

instead of helping the applicants helps the responddnts.
36 The learped counsel for the applicants has cited
extracts from the follewying English publications on the
lay of evidence: ‘
(1) Phipson on Evidence- Fourteenth Edition
(2) Evidencs Cases and méterials— Third Edition
by J.D.Heydon.
(3) The Modern Lay of Evidence-Third Edition by
Adrian Keane.

In view of the fact that Apex Court of tte country has

pronouncsed on the subject, it is not nscessary to refer

"to the extracts cited by the learned counsel.

37. As against the authorities cited by the. learned
counsel for the applicants, the authorities cited by
Smt .Avnish Ahlayat, learped counsel for the: respondents,

are more apt.

38, . In Piara Singh V.The State of Punjab(AIR 1969 SC

961), it has been held by their Lordships:

" For issue-estoppel to arise, th ers must

have been distinctly raised and ipevitably
decided the same issue in the earlier
proceedings betueen the same partiss.

(Emphasis supplied).

The applicants in the present applications usre not

parties to the applications filed by Smt.Nirmal Rai

! 6;/

_ A L G
and Prakash Chand and, therefore, the present l;giéétion

i
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cannot bs said to be betueen the same parties. The

question of issue-estoppel, therefore, does not arisee

39, In Ravinder Singh v. State of Haryana{AIR 1975
SC 856) also the same proposition has bsen laid doun
in para 19 of the report wherein it is observed:

In order to invoke the rule of issue-
estoppel not only the parties in the

tyo trials must be the same but also the
fact=in~issue proved or not in the earlier
- trial must be identical with what 1s sought
to be reagitated in the subsequentitrial.®

40, The learned counsel for the respondents has
invited our attention to certain pessages in Sarkar

on Evidence~-fourteenth Ediction- to highlight when an
earlisr decision would not be apen to reviesw and when
it will be so open. At page 1752, it is observed:

" Where the decision of a higher court
shoyed that the judge in a particular
> case had erred then it gives a right
to the parties to relitigate as the
circumstances amounted to an exceptiorn
to the general principle of issus -~
es’toppel o“ \

From this observation, it would appear that even when
tre earlier litigation was betyeen. thke same parties

the earlier decision may be reviewed .if it is in
eonflict with the view expressed by & higber court.
Mpplying the proposition by substituting the

expression "higher courts" yith "larger Benchel, the
decision rendered by a smaller Bench would be reviewable
by a Larger Bench when it is constiuted to consider

the correctness of the said judgement.

\
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41. On the same page, theres ;sAan observation‘
to the effect:

"An issue estoppel is capable of blndlng
non-parties also."

In support of the oﬁservation'reﬁerence»has been

made to North West Water v.Binne(a rirm),(1990) 3

R11 ER 547), From tﬁe case réferred%«o, it appears
that fhg,proposition‘épplies to a class éction or
determinat ion of a diépute inuolvin§ class or classes.

By thes observations reproduced hereinabove, the

\

present Full Bench is not debarred from examining
the correctness of the judgement rendered in Smt.Nirmal

Rai's case.

424 ﬂt'page 1753 under the heading ® yuhen matter
may be reopened®, it is observed:

" The matter cannot be reopéned (trial judge
decis ion on the rights to house proprty
betueen the wife and the mother) unless
there are circumstances yhich make it fair
and just that tre issue should be recpéned."”

?

From this, it would appear.fhat it ;s left fé the
courg to decide yhether it would be just and fair.

in the Facﬁsland'circumstances of the case to redpen
the eanlier‘judgéﬁent. In tﬁé present applicstions,
the issué raised is of Fuhdaﬁental chagacter inasmuch
as it touches upoen the jurisdiction of the Tribunal
to entértain the applications.’ Qggare, fhe:eforé, of
the opinion that it is fair and just thatiﬂ1a.issue

should be reopened.
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43, " On the s ams page under the heading" Issue

estoppel and jurisdiction", it is observed:

" A party cannot be prevented by issue

estoppel from putting before the court
evidence to show that tke court has no
jurisdiction to make the order scught."

In \ ew of this Observaticn, there is no bar -
to the present Full Bench reconsidering the issue

decided by tte Jjudgement in Smt.Nirmal Rai's case.

44, The learned counsel for the applicants

has also challenged the referen;e of the‘applications
to the present Full Bench. In cther words, he has
challenged the constitution of t he Full Bench to

hear the cases.

45, Section § of the Act deals with the
composition of the Tribupals and Benches th ereof.

Saction 5(4) (d:} reads as follous:
"Notwithstanding anythinc contained in sub-
section{1), the Chairmane
(d) may, for the purpose of securing that any
case or cases which, havipng regard to. the
nature of the questicns involved, requires
or -require, in his epinion or under the
rules made by the Central Government in
this behalf, to be decided by a Bench
composed of more than two Members:  issue
such gensral or special orders, as he
may deem fit; ™

Under this prOViéion, a case may be assigned to a
Bench comprising mors than tyo Members in two

situations: (1) uhere the Chaitman, having regard
to the nature of the questions involved, is of the

opinion that the case should be decided by a Bench

\
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of more than two Members and (2) yhere under the rules
made by tﬁe Central Goverhment, it is obligatory that
the case be heard by a Bench éonsisting of more than
two Members. In either of t he situationé, the case
may be referred to a Bench consisting of more than
tuo Members. The mode of reference is by a general

or special order: issued hy the Chairman. In the case

on hand, the reference of the applications to this

Full Bench yas made by a special order. The jufisdiction

to refer the case under the above prouisionito a Bench

consisting of more than two Members may be exercised

by the Chairman og‘his oun métion or on a reference'méde

by a Single Member Bench or Division Bench. There are

no conditions prescribgd for the formation of an opinion

by the Chairmap'For'taking action under clause (d). Of

coursé, when a reference is made by a Division Bench for
of |

constitution/a Full Bench, the Chairman may decline to

form a'Full Bench iF‘he finds that the dispute raised

is already’covered by é Full Bench decisicn of the

Tribunal of which notice has not been taken in the

referring order or by a decision of the ir Lordships

of the Supreme Court. Whers the Chairman does not declipe

tc constitute a Fyll Bengh for the heafing of the cass,

¥
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it is obvious that he agrees with the opinion

the referring Bench that the case deserves

(w]
herl

to be heard by a Larger Bench. Under the scheme

of the fct, the power to assign a caéeftO-a”Bench,subject

to the provisions of the Act and the rules framed

thereunder; vests in the Chairman. Once the

Lhairman has assigned . a Gase to a Bench his
acticn is unchallengable except on the ground of
viclation of any provision of the Act or the rules

framed thersunder.

46, . The learned counsel for the applicants =

submits that the referring Bench was obliged to
formulate questions arising in the case and
requiring opinion of the Full Bench. The use

of expression "questiors involved® in clause(d)

“does not dlead to the conclusion, the learned

counsel canvasses. It ié not obligatory for

the exercise of pouer under &lause(d) that the
referring Bench must formulate qﬁestions EF laye.
There may be a case where the decision of the
application may rest on a single issue. In such

a situation, the entire case may be referresd to

‘a Full Bench yithout formulation of guestior..

The present applications, in our opinion, fall in

b
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this category. The material question on which
‘the decision. of the applications rested was yhether

the applicants acquired the status of Government

servants. Once the finding on this issue is in the

negative all other_iséues raised by the applicants
become irrelesvant. It is only when the finding of

this issue is in favour of the applicants that

the necessity may arise for considering the other
questions raised. In our opinion, therefore, the

reference to Full Bench is not in;ompetent and

~

the present Full Bench is fully competent to hear

Vs
AN

and decide the- applications completely,

47 R Another arqument yhich uwas pressed by the
counsel ' : '

applicants/uith- some. vehemence W88 thet the judgement

- of the Tribupal in Smt.Nirmal Rai 's case attained

FihalityAuhen the Delhi &dministratién's‘speqiai
Leave Petitibﬁ uaé dismissed by'théir Lofdships of .
the Sppreme'cohrf.by 6rdef dated 2%.7.1992. The
6rder.dismissiﬁglthé SiL.P is on record and the’sama
reads as under:

n

The Special Leave Petitions are dismissed."

Thus the Special Leéue Petitions were dismissed without

a reasoned ordsr }\‘
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. 6%'that judgement and we have given reasons . for

Vs \/\

5

48, What is binding on all courts within the

territory of India,as provided in Article 141, is

the lay declared by the Supreme Court. The dismissal

of a Special leave Petition by an unreascned:order

does not amount to declaration of lay urder Article
the

141 of the Constitution and/said order. cannot be

treated as an affirmence of the vieu expressed by

. o
the court or the Tribumal 'against whose ordex or.- ..:

| judgement the Special leave Petition yas preferred.

We are, therefore, unable to accept the submission

of the learned counsel that tle judgement in Smt.Nirmal
Rai's case has attaiped fipality to the extent that
the correctness of that judgement cannot be examined

by a Larger Bench. YWe-have examined the correctness:

(N

our.disagreament with that judgement. The judgement,
as already noticed, is.not based on any propositdion
of lewe It has been rendered without examining

the lay of take over of a private institution by the
Govgrnment and the effect of such take over on ths
status of the employees. To make th; pogition clear
we overrule the judgement in Smt .Nirmal Rai and

Pra kash Chand's casges.

W



/

~35= | é?

49, The view taken by us has the support of t he

decision of the Apex Court in Heri Singh v.State of
Haryapa (37 1993(3} SC 73)/and of a Fuli>Bench of the
Tribumal in C.K.Naidu and others v.Union of India

(DA No.,817 of 1987 cocnnected with other OAs decided on
18.5.1989 at Bangalore and reported in Bahri Brothers

Compilation of Full Bench Judgements of the Central

Administrative Tribunals( 1989-1991-Volume I1I) ). We are also

supported by the decision of Supreme Court in Supreme Court

Employees Welfare Assogiation v.U.0.1,80rs,(AIR 1990 SC 334) .,
In view of our finding that the applicants

500

did not become employees of the Delhi Administration

employses

their status remained that of -

of the scciety even though the payment of salary

to them was made out of the funds released by the

Delhi Administration. In viey of Section 14 of.ﬂwe

Act, they are not entitled to bring their grievance

before the Tribunal. The applications, therefore,

suffer from the lack of jurisdiction also,

S57e 'In view of the above, the applications are
to dismissed on merit. It is, therefore, not

liable
of limitation.

necessary to go into the technical plea

Y
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52. In view of tte aforesaid discussion, the applications

are dismissed but yithout any order as to costs.

. ) ") .
'F_ 1. M C&S \"\‘/V'\L—/V\/‘—'LQ. " ‘L'\—/
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