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ORDER

Hon'ble Shri Oustice S, C, Hathur —

Expressing disagreement uith the viau taken by

a Division Bench of the Tribunal in 0,A, No, 1340/38 -

Nirmal Rai vs. Chief Secretary, Delhi 'tofiii-siistration

& Anr, decided on 25,10.1991, connected uith 0*A.

819/91 - Prakash Chand <5c Ors, vs. Delhi Administration,

which uas folloued by other Division Benches in

granting relief to the applicants of the cases,

another Division Bench before -jhich the^ present four

applicatior©came up for hearing opined reference of

the'matter' to a LarQ-er-^ Bench, This is hou the four

applications have come up before this Full Bench,

In all the applications, except one, there is a

single applicant. In one application, there are tijo

applicants. Thus, the total number of persons ssaking
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relief from the Tribunal is five. Apart from

expressing disagreement with the earlier decisions,

the referring Bench has not formulated any question

requiring answer from the Full Bench. Thus, the

Full Bench has been constituted not to ansue^ any

specific question but to decide the whole case,

including the correctness of. the decision in Nirmal

Rai* s case.

)

2, Since the facts in all the cases are similar

and the question of law arising is identical, all

the four applications have been heard together and

are being disposed of by this common order,

3# Shorn of details, the facts which are 'either

admitted or 'undisputed or are established from the

record are these:

Some time in the year 1972 Sanatan Dharma
I

\

Sabha, which wa.s a private society, established

Sanatan Dharma Ayurvedic College, for short College,

for imparting instructions in BATIS course which

was a six and half years course in Ayurvedic System

of treatment of diseases. The course had reccgnisrtion

from the Central Council of Indian System of Medicine,

Ministry of Health and Family Welfare, Government of

India, for short Council, In 1977, the College

was affiliated to ;.the Examining Body of Ayurvedic

and Unani System of Medicine, Delhi Administration,

Delhi, a statutory body constituted under Section 31-A

of the East Punjab Ayurvedic and Unani Practioners

(Amendment) Act, 1954, The staff and the studefsts

of the College were dissatisfied with the management

on a number of issues and they resorted to agitational

means including Dharna at the Old Secretariat. Their
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demands included;-(1) increase in the quantum

of grant-in-aid to the college; (2) regular
1

pay.scales forthe staff, both teaching and

non-teaching instead of fixed pay;(3) recogniation
I

of the College by the University of Delhi? and

(4) grant of internship allouance tothe students

of the College•Under directions of^t^e Council

neu admissions to the course u.ere stopped afCer

tJi e academic session 1985-86. The College had

to be run for a limited period to enable the

students who had already been ^admitted to the

^ first year of the course to complete the course,
•The managemeht uas unable to ensure smooth

functioning of the CoHegp during this period.

The agitation intensified to an extent where the

Government could no longer be a silent spectator,

•' The Director of Health Segvices uas asked to

inquire into the allegations^ of irregularities

committed by the management and submit report.

He submitted report on, 28 .4,1986, In his report,

he mentioned that the Manager refused to shou

the records. He also observed that the allegations

of irregularities could n± be substantiated either

by the students or by the teachers. The agitation

continued and uas rather intensified further. On

15*4,1986, a meeting uas convened by the Secretary

^ Medical of the Delhi Administration, At this

meeting, it was decided that in order to-save the

career of tfche students , classes be started in

the building of the-Senior Secondary School, B Block,

Danak Puri, Neu Delhi, The building at Krishnanagar,



ujhere the classes were being held uas not found suitable.

This decision uas implemented and the classes ' started

in the new building, Meanuhile, the Medical and Health

Department of thejQelhi Administration brepared note

for consideration of the Executive Council of the Delhi

, Administration. The note mentions that in a meeting

held uith the representatives of t he students of i:he

College in the office of the Chief Executive councillor

it uas decided tha't a note for taking over the rnanagsment

of the Collegevby the Delhi Administration be prepared

and put up to the Executive Councils' rThe note further

mentions that if the Delhi Administration is to run the

College properly, the f ollouing uill need attention:

" 1, Accommodations The fiollege is presently run in
5 rooms in a school building in
3anak puri. At least 10 rooms are
required. It is reported by the
Dte. of Education recently, the
said building uill be useful for
this purpose.

2.Laboratory , ; Laboratory facilities are not
available for the students at present,
Laboratories will have to be' set up.
It may entail an expenditure of
Rs.3,83,722.00/-

3,Facilities ' There is no hospital attached to the
' (Clinical Training) college. Clinical training may be

arranged' in Din Dayal Upadhyay Hospita
Civil Hospital itc .

4 .Staff . , The existing staff of the college
may. be retained by the Delhi
Administration and paid the same

wages they were drawing at the time
of shifting the College from its
original location to Danak puri. The
annual expenditure in this regard
will be Rs,2,05,140/ - as shown in the
annexure,

I ^

5 .i^anagement The Management of the College may
be vested in a Committee with E ,C.
(Health) as Chairman, Secretary(nadica
Secretary (Finance), Principal S.D.
Ayurvedic College, M,S ,D ,D .U .Hospital
as Rembsrs and D e,H .3 . as Flember
Secretary,

The liability of^he Administration to run the college
should be limited to a period of 4 or 5 years only -cill
the present classes pass out.

The college uas given grant-in-aid of Rs»20,000
^ during 1984-35, A sum of Rs.1,27,520/~ was sanctioned as



-6- '

grant-in-aid for the college during 1985-86 but the
amount was not disbursed .due' to the agitation
of the scudents and teachers of the college J'

The aboue note uas put up before the Executive •

Council on 15.10.1986, The matter uas considered

under itiSm reading " Taking ov/er of it he management of Sanatan

Dharam Ayuruedic College, Krishna Nagar, by Delhi Administration".

The decision under the item reads " The proposal contained

in the Memorandum of t he Department of [Radical and Health

Services uas considered by the Executive Council, The

proposal? 'Uas found acceptable in principal. A committee

comprising (i) Secretary(Medical as Convener (ii) Secretary

(Finance) (iii) Secretary(Lau and Judicial) as members, may

work out the modalities for implsmenting the proposal"#

The matter ultimately came up before the Executive Council

^ on 13.2,1fG7. The meeting noted that fresh admissions
in the College had been closed and- affiliation had

been uithdraun. Thereafte r, -it discussed the modalities

for release of funds to the College by the ipjelhi Administration.

The Council uas informed by the Director Medical Services

that the•administration had released Rs.2j2D,000 to the

Chairman Examining Body on account of grant-in-aid with
the

the clear direction that/amount shall be utilised for

meeting day to day requirements and payment of salaries

to the staff of t he institution and that the remunerations

uill be the same as thsy uere drauing under their parent
I

management. In respect cf the take overj the minutes of

the meeting contain the follouing observations:

" The matter was discussed in consultation uith

Under S8cretary( Lau) and as per his advice, the

follouing decision uas taken, .

(a) In view of the fact t hat t he institution

Cannot be legally taken over by the j^dministration
coupled uith the fact that the relevant 4ct

does not contain any provision in rdgard •to the

. running of the institution by anothe# body in

the everl^of failure on the part of the
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management th-e only possible action to the
\ proposition considered by the committee

in this Case is that t he grant-in-aid be
^ released to the examining body for running

the S«D .Ayuruedic College. amount of

grant-in-aid^ should be spent by the examining
body in accordance with the norms already
approved and exclusively be utilised for

running the S«D .Ayuruedic Sollege for uihich
separate account should be maintained".

From this decision, it would appear that the Executive

Council was advised by the Law Department of the

Delhi Administration that there no statutory

provision: under which the administration of the

College could be taken over by the Government and this

advioe was accepted by the Executive Council. Therefore,

instead of taking over the mariagemgnt of the College

a scheme was formulated whereby funds required for

smooth functioning of the College for a limited period

were released in favour of the examining body which was

to utilise the same for the limited purposes mentioned

in t he decision of the Executive Council•

4« The above decision contained prospect of

termination of services of the employees of the Colleg©,

Some employees filed yrit Petition No,1775/87 in the Delhi

High Court which was rejected without a speaking order.

Another Urit .Petitioh( CUP .5'53/88) was also rejected.

Tha directions sought against the Qelhi Administration

in thfe earlier Urit Petition were as followsj

(a) not to close down the College in a phased
manner i

(b) not to stop admission for fresh batdn esland

(c) not to terminate the services of the writ
petitioners in a phased manner.
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5« The management of ,the College was not

lagging behind in challenging the decision of the

Delhi Administration. It filed Civil Suit in the

Court of Sub judge First Class Delhi, One of the

plaintiffs in the suit uas Sanatan Dharam Ayurvedic

College. One of the defendants in the suit uas

the Delhi Administration. The suitg it appears,uas

ultimately dismisseds '

6. In implementation of the above scheme, the

administration started dispensing uiith the services

of surplus staff in a phased manner. The services of

Smt.Wirmai Rai, uho had worked on ad hoc basis as

Lab.Assistant and of the applicants in Prakash Chand 's

case who had worked as Chowkidars, Sweepers, Clerks

were dispensed with^ Smt. Niifiel Rai filed OA No.

1340/03 and Prakash Chand & others filed DA No.819/91

in this Tribunal. Their claim was that they were

entitled to be re-deployed in accordance with the

Re-deplbymenfc of Surplus Staff in the central

Civil Services and Posts( Supplementary) Rules, 1989

(for short, the Rules). This plea was contested on

behalf of the Delhi Administration, On behalf of the :

Delhi Administration, it', was pleaded that the applicants

in the aforesaid application were never Government

servants and, therefore, they were neither entitled

to file applications in the Tribunal nor they were

entitled to redeployment under the Rules. The

Tribunal thrcugh its judgement dated 25.10,1991

overruled the objections of the Delhi Administration,

The Tribunal alloued the OAs and issued the follouing

directions;

" ••• The applications ...are disposed of with
the directions to the respondents to treat
the applicants as the employees of tine
Delhi ,p^dministrat ion who have been

V
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rendered surplus consequent upon the closure
of tjie Sanatan Dharam Ayuruedic College uith
effect from April, 1991. The applicants
shall be given alternative placement in posts
in the Delhi Administration commensurate uith
their qajalifications and experience, in accordance
uith an appropriate scheme to be prepared by
them» They uould also be entitled to pay and
allouances for the period From the take-ouer
t)f- the Management pf the said College till they
are-given alternative jobs and all~6onsequential
benefits. The respondents shall comply uith
the above directions uithin a period of three
months from the date of communication of this
order."

/

Against this judgement , the Delhi Administration

filed Special Leave Petition before their Lordships

of the Supreme Court uhich uas dismissed on 21.7,1992,

Thereafterj OA No,2462/ 89 was filed by Ram Dev Sharma

and others uhich uas alloued on 22o4.1992 follouing

the ju^dgement dated 25.10 ,1991 in Smt,Nirmal Rai* s

case(supra). The said judgement uas folloued uhile

allouing OA Nos,2279/89, 1207/90, 2224/90 and 2169/91

on 31.7,1992. . ^

7, The services of or .P .Sharma, applicant in

OA No,1618/8B uere dispensed uith by order dated

8.7.1908. He has sought a urit for quashing the

termination order in uhich he has been described as

surplus. In the alternative, he has sought a direction

to the respondents tc absorb him in service in any

other college or department run and managed by the Delhi

Administration. He has also sought payment of arrears

of salary since 23.4.1986 on the basis of equal pay for

equal'uork,

8. In OA No.2027/92, .Dr;W.n.S.Yadav has invoked

the principle of equal pay for equal uork applicable



-10-

to permanent employees in Gouernment service uith

effect from 23,4,1986, He has also sought an order

restraining the respondents from removing him frcm

service. This OA uas filed on 5,8,1992. In the

reply of the administraticn, it is stated that the

applicant's services had been terminated with

effect from 30,7.1992.

In OA No,2350/92j Qr,B.P.Gupta and Dr.

Prem Parkash have invoked the principle tf? equal

pay for equal uork and prayed for payment of arrears
\

of salary on that basis. Thoy have also prayed
C

for declaring the order dated 6 .7.1908 as null and

void. By this order, the servicos ofthe applicants

uere dispensed with on the ground that they had

become surplus. This OA uas filed on 14.8.1992.
I

Accordingly, the question of limitation is

also involved in this case. The applicants have

. filed an application seeking condonation of

delay.

10 . In OA No.777/93, Dr .B .L .Bharduaj has

prayEd for quashing of the order dated 29.4.1989

whereby he uas declared surplus with effect from

30.4.1989, He has also prayed for reinstatement in

service with consequential benefits. He has also

invoked the prind. pie of equal Pay for ©qual uork and

claimed balance of salary. This OA was filed on

18.4,1993, The questicn of limitation is involved.

The applicant has not made any application for

condonation of Jelay,

Uhen the present applications came

up for hearing before a Division Benchg the said

Bench- expressed reservations about the judgements

V
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cited before it, observing in paragraphs ? and 9

of the referring order as follous:

"BB Ue haUB gone through the judgements '
highlighted by the learned counsel for the
applicant but uje. are in respectful disagreement
ujith most of the observations made therein®
Uhile there are certain facts stated in the
aforesaid order, there is also certain controversy
on facts. The learned counsel for the "applicant,
further stressed that according to judicial
discipline there should not be any discrimination
as some of the employees have been qiven the
benefit of the Redeployment of Surplus Staff under
the Central Civil Services and PostsfSupDlementarv)
Rules, 1989,

9, Since ue are not in full agreement with
the decision given by the Coordinate Principal
Bench in the DA No.1340/88 decided on 25,10,1991 ,
ue are of the opinion that the matter be placed

' , , before Hon'ble Chairman to refdr the matter, if
•deemed properj to a larger Bench for decision in
this bunch of cases and also on the point of
limitation which has been kept open."

12« From the facts stated hereinabove, it is

- apparent that the applicants started their employment.

-under a private society. They nou seek employment under

the Delhi Administration on the ground that they are

retrenched employees. The only provision of lau on

uhich they place relianc.e is the Rules® These

Rules apply to Government staff rendered surplus. These

,gules do not apply to redeployment of staff of private

organisation uhich is rendered surplus. In order to

claim benefit of the Rules,'the applicants assert that

by the scheme formulated by the Delhi Administration

the applicants became employees of ..the Delhi Administration*

They could become employees of the Delhi Administration

only if a specific order had been passed in that behalf«

No such order has been brought to our notice. They

could also become employees of the Delphi Administration

if .the institution in which the applicants were,

employed was taken over by the Delhi Adm.lnistration

along with the staff. It is 'specifically noted in

the minutes of 13,2.1983' that there is no provision

V
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of lau! under uhich the institution could be taken

over by the .Delhi Administration. Indeedj the

institution could be taken over by the Delhi administration

only if a lau existed in that behalf. Cur attention

has not been draun to any provision of lau under which

the Delhi Administration could take ouer the institution

in uhich the applicants uere employed. The observation

contained in the. minute of 13.2.T987, therefore,

cannot be said to be incorrect. Even if a provision

of lau existed for take over, the institution could

become vested in the Delhi .Administration by a

positive act of take .over. The Delhi Administration

has not exhibited any positive act of take over.
(

By releasing grant-»in~aid in favour of the examining body

also, the position of the .applicants is not improved.

The examining body was not a department of the

Delhi Administration, It is a statutcry body, the
institution was not vested even in the examining

body. Only grant-i n-a.-^id uas released in favour of

the examining body instead of the managing committee.

This uas done obviously because'there uas mis-management

in the institution and if the grant-in-aid had been

released in favour of the committee of management,

there uas likelihood of the applicants not getting

salary despite performance of duty, "'"he scheme uas

indeed formulated by officers of the Delhi Administration

but iti was not formulated by and on behalf of the Dei^i

Administration, The scheme uas formulated only m

discharge of the State's obligation to ensure lau

and order. The situation prevailing in the edlege,
it appears, uas volatile. The management uas impervious

to the grievances of the students and the staff. The
students and the staff looked upon the Government for

redress. The Governmsnent had no obligation to protect
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or alter the service conditions of the applicants.

It intervened only to bring about a state of normalacy
uhich would ensure the students already admitted

to the course to complete the,same and to ensure

payment of salary to the staff which uas required to

be retained in order to achisue the first objective.

The scheme formulated is non-statutory.

A person becomes a Government servant only

when he is recruited in accordance uith prescribed rules.

In the present case, the applicants do not claim to

have been recruited to the post on which they continued

tQ. uiork till the final closure of the College, vunder

any rule, regulation or order. Their salailes continued to bs

paid out of the special gr^nt sanctioned by the Government,>

Grant was being given to the College earlier also.. By

release of grant and payment of s,alary therefrom the status

of title applicants did not change.' •

14, Ue may now examine the basis on which the

applicants in tihe present applications claim to have

become employees of the Delhi Administration.

,15. In paragraph 6.2 of Zl ,P .Sharma's Original

Application, the' averment made is thisj-

"That the management of the S,D,
Ayurvedic College was completely taken
over by the Delhi Administration, Delhi
•with effect from 23.4.1986- Annexure-II-
and thus the petitioner also became the
employee' of the respondent Delhi Administration,
Delhi, The applicant since'23 ,4.1936 in conti
nuation of his service is serving Delhi
Administration without any break in
service.
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Annexurs-II referred to in this paragraph contains

the minutes of the executive council held at Raj Niuas

on :15.10,1986 . Present at the meeting uere Sh.H.L.

Kapur, Lt .Go\/ernor, Delhi; Shri 3ag Prauesh Chandra,

Chief Executive Councillor; Shri Bansi Lai Chauhan,

E-'xecutive Councillor (Health) ; Shri Pram Singh,

Executive Councillor(Development)j Shri Kulanand

Bhartiya, Executive Councillor(Education); Shri R.D,
\

Kapur, S8cretary( Hedical); Shri I.S.Khan,

Secretary(Finance); Shri B.S .Choudhary, Secretary,

Executive Council. Relevant extract from the minutes

has been reproduced hereinabove. These minutes are not

final. The final minutes are of 13 ,2.1987 uhich have been

reproduced hereinabove. These minutes specifically note

that take over of the College is not legally permissible.

The minutss of 15.10.1985 are of no avail to -th e applicants.

15. Part of the Annexure-H is the copy of written

statement filed on behalf of the Delhi Administration in

regular suit filed by Shri Sanatan Dharam Sabha in the court

of Sub Judge 1st Class, Delhi. Specific reliance is

placed upon paragraph 14 of the written statement

uherein it is stated, "Taking into confidence of the

students teachers Managing Committee it was decided

that management of the College ma y be taken over .

A',s such on 15. ID.1985 the Management was taken over
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completely and a Governing Body was elected and
committee uas appointed to frame rules and regula
tions." The assertion made in this paragraph doos
not amount to the staff of the college becoming

employees of the Delhi Administration. Take ov/er of
management is one thing and take over of the staff

is quite another. The Gov/ernment may take over a

private institution without taking over the staff

and assets. From this .assertion ari inference of

. vesting of the college in the Government cannot be

drawn . If the vesting of the college in the

Government cannot be infered, the take over of the

staff by the Delhi Administration also cannot be

infered. Accordingly, this assertion is wholly

insufficient to sustain the applicants' plea of

having become Government^ servants w.e.f. 23,4,1986,

In paragraph 6,3 it is asserted, "That since

23-4-1966 .the Salary of the petitioner was also paid

by the respondent Delhi Administraticn-Annex-III

Annexure-III is copy of the pay bill for the month

of January, 1988. The original pay bill appears to

be on printed form on which at the top is printed,

"S. D,- Ayurvedic College (Delhi Administration)",

The bill-is signed by Dr. R, C. Choudhury, Dr. R, C.

Choudhury was the Principal of the college. Nothi.ng

turns upon this document. The mere mention of Delhi

Administration in this form cannot amount to vesting

of the college and the staff in the Delhi Administr

ation. For such vesting specific order of the

Government is required whichj in the present case^ is

wanting.

a



-16. nP
y

18* The papers relied upon by the applicants

cannot be said to contain any admission of the Delhi

Administration that the employees of the Collage

became employees of the said Administration.

an attempt to clothe minutes rslied upon

by the applicants with statutory status, tl-e learned

counsel for the applicants invites our attention to

certain provisions of the Constitution. In particular,

ha refers to Article 152 and to Entry 25 of List III

of the Seventh Schedule! Concurrent List), According

to him. Entry 25 refers to education including medical

education and, therefore, the Delhi Administration

uas competent to make lay in respect of the matters

before it and in vieu of %ticle 162 it yas competent

to the said Administration to issue administrative

instructions in respect thereof. On this basis, it is

pressed that the minutes ofthe meeting contain

executive instructions referable to Article 162 of

the Constitution.

20« Article 154 of the Constitution provides

that executive pouer of the State shall be exercised

in accordance uith the Constitution. Article 165

lays doun that the executive action of the State shall

be expressed to be taken in the name of the Governor.

ClaciseCs) of this Airticle prescribes that the order

made in the name of the Governor shall be authenticated
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The minutes of the meeting do not fit into this

constitutional scheme. There is no assertion in the

Original Applications'that the minutes uere authenticated.

Accordingly, the reliance placed on Mlrticle 162 and Entry

25 is misconceiv/ed. Further, even if the minutes are

treated to be statutory they do not, as already pointed

out, contain any decision to take over the employees of

the College.

21. The College' uas the property of the society.

The society had the right to administer it and engage

employees and settle terms of employment uith them.

Taking over of the College or its management and its

employees without framing lau uould violate Article

SpoAj of the Constitution which provides that no persqn

shall be deprived of his property save by authority

of lau. The minutes relied upon by the applicants

cannot constitute lau uithin the meaning of Article

300A. .The Executive Council, therefore, rightly

restricted its role in alleviating the grievances of

the students. In restricting its role, the Executive

Council, has expressly avoided tl-B take over the

employees of the College. The services of the staff

uere indeed required for alleviating the grievances

of the students. These -services i Qould be available

to the Midministration only on payment of salary to the

staf-f. The Administration, therefore, 'fcopH: upon itself

\
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the burden of releasing funds for payment of salary,

22v The next item relied, upon for claiming the

status of Government servant is the order dated

21.11.1987 passed by the Sub Judge 1st Class, Delhi

on the application for interim injunction. In this

order, the learned Sub 3udge has observed.

" What h?^ been sf=jiftad by ths Delhi
Administration is not the building
but in fact the management has been
taken over by the Delhi Administration
of S .0 .^yuruedic Collsgs and once the
management is taken over then it is
for Delhi Administration to see where
the college is to be run and no
injunction as prayed for can be granted
thereby putting a question mark before
the careers of students of S.D.^yurvedic
College earlier run by plaintiff Sabha and
now run by Delhi Administration because
if the order regarding re-transfer of
the college is passed it uill amount to
compel the students to join a disaffiliated
institution and thereby causing irreparable
loss and injury to them and also making
the order of Delhi Administration to take
over the management ineffective."

E^ariier, the learned Dudge ha^ referred to the

pleadings of the Delhi Aidministration where it uas

stated that the management of the College has been

taken over by the Delhi Administration. The word

"management" in the pleadings of the Delhi Administration

and in the order had been used in the limited sense

in which the responsibility was taken Over by the

Delhi Administration. The observations relied upon

by the applicants do not amount to saying that the

services of the applicants were also taken over by

the Delhi Administration. This order is also of no

avail to the applicants.

23. The applicants place strong reliance upon

the judgement of the Tribunal in Smt.Wirmal ^ai*®
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case. It is claimed that t he judgement is in rem and,

thereforsj the Administration is bound to give benefit

of that judqeme-nt to' the applicants. Pleas of issue . '
by

estoppel and estoppel / judgement have also been raised.

Ue may first consider the basis on iJiich the said :judgemsnt

proceeds and grants relief-.

24, A copy of the judgement of the Tribunal is

Annexure to the rejoinder in Dr .3 .P.Sharma's case.

In the first 5 paragraphs, the Bench has narrated the.
- -4-^

hiatDSy of the case. In para 6, it has negatived the

Administration's plea that the applications uere barred

by the principle of res judicata . On behalf ofthe

Delhi Administration, the plea of res judicata was raised

on the basis of the dismissal of the urit petition by the

Delhi High Court,. The Delhi High Court has not giuen -ahy

reason for the dismissal and, thereforoj it could not be

*>

said as to iJ-i at finding uas recorded by that court on

the applicants' claim of having become Government

servants» The Tribunal^ therefore j held tfi at the order

of the Delhi High Court dismissing the urit petition

would not operate as res judicata between the parties.

After dealing with the question of res judicata, the

Tribunal proceeds to consider the applicants' claim

on merits in paragraphs 8 and 9 of the judgement wherein

it is observed as follows*-

" 8v Ue have gone through the records of the
case carefully and have considered the rival
contentions e The respondents have stated
that the College has been finally 'closed down
after April, 1991 examinations and that the
employees of the College have been rendered

V
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surplus. The question uhether or not the
Oelhi '^^idministration is bound to pretect
the interests 0|f the employees who uould
be rendered surplus^ arises f or consideration.

9® The fact of take—over of Management oft ho
College has not been disputed. The take
over ofthe Management appears to have been
formalised by a Government resolution uhich
is not on record . The contention of t he
respondents that they took over the responsibility
of the students only and not the staff, is not
convincing, Tha basic thino in taking over of
Management is that the employees of t l^e srstuhile
Management cease to.be employees of the Manapament
and they become the employees of t he author it v
taking over from the Management i.ihich. in the
instantcase^ is the Delhi A'drni'nisTratiQn.
Proper management of the School would not be'
possible \u»ithout the assistance of t he teaching
and non-teaching staff/'

( Emphasis supplied) ,

From the emphasised portion, it would appear that the

Bench clothed the applicants of the cases with the status

of employees of the Delhi Administration because it was

of the opinion that transfer of employees was an automatic

consequence of take over of the management of the College.

Uith utmost respect tot^he Members of the Division Bench,
' to

we are unable to subscribe/ this view. 'uJh at is takevover
i'

by the Government will depend upon the terms of the

instrument by which the take over is effected. In the
that

present case,/instrument is the minutes of 13 .2.1987*
V-

The Bench observed that the take over has been formalised

by a:Government resolution which is not on record» If

the resolution was not on record, the only finding

that could be recorded yas that the applicants had

failed to substantiate that t Its y became Government

servants. The finding, of the applicants becoming

Government servants, therefore, we say so with utmost

respect to the Members of the-Djivision Bench, is

entirely conjectural. It is not based on either facts

or law, as no lay has been cited in support of the

I
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proposition that change of status automatically

follous the take ouer of management , the Bench

has not aduerted to Article 3D0Ai of the Constitution

at all. It has not examined the impact of ih e sueeping

statement made by it on the right of the ouners of

the College. Ue ^are not auare of any lay under uhich
the Government can take over a College or its management

or its employees without framing any lau.

25®' The Bench appears to have come to the above

conclusion also because" proper mana^gement of t ha

School uould not be possible without t he assistance

of the teaching and non-teaching'staffUe may

assume such assistance to be necessa^y^ but then the

question is uhether there is no-other mode of getting

such assistance apart from taking over of the services

of such staff ? Continued payment of salary out of the

grant-in-aid released by t hs Aidministrat ion is also a

mode of getting such assistance and this mode uas

actually adopted in the present cass.

26. If ue have to expose the la^ of take ovdr.of an

institution, ue would say this: the institution is th e

property of those who own it. Right to run and manage

the institution vests in the owners. Government may

acquire the institution wholly or partly by framing

law. Resolution adopted at meetings cannot be equated

with lay, Uhether the institution has been acquired

wholly or partly will depend upon the language ofthe

law. There is no general presumption that take over

of management necessarily entails take over of tte

employees also. The extent to which the take over

affects the existing status of the institution and of

its employees depends upon the terms of the instrument

by which the take over is effected.
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27« The above propos it ions of lay uere not kept in

uieu by the Division Bench uhich decided Smt.Nirm.al Rai's

case. In our opinion, ih e said case uas not correctly

decided.

28. The learned counsel for the respondents has

invited our attention to Delhi .School Education '̂ '•ct,

1973 and the Yoga Undertakings(Taking Over of Management)

'^ict, 1977 and submitted that even a limited take over is

permissible. Ule find substance in the statement of t he

learned counsel,

29. According to the learned counsel for th3

applicants, the judgement of the Tribunal uas in rem

and the Delhi Administration could not refuse to follou

and enforce it. The arqune nt is based on the direction

contained in the operative order where the Delhi Administration

has been enjoined to prepare an appropriate scheme. The

operative part of the aforesaid order has been reproduced

hereinabove. The direction to prepare an appropriate

scheme has been given in order to ensure alternative

placement ofthe applicants and not of all the employees

of the institution generally. This is apparent from t he

observation" the applicants shall be given alternative

placement® in accordance with an appropriate scheme

to be prepared by them". UJe are, therefore, unable to

agree uith the submission of t h3 learned counsel for

the applicants that the judgement of the Tribunal in

Smt.Nirmal Rai's case is in remj in our opinion, it is

in personam.

30. The plea of issue estoppel or estoppel by

judgement need not detain us long. There can

be nc sstoppel. against lau. If a Bench of ti^ Tribunal

decides a case uithout taking lay into consideration,

it cannot be said that a Larger Bench cannot subsequently

examine the correctness of t he judgement. In fact, Larger

V • " .
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W Benches are constituted uhen there is conflict of deqisions,

uhen substantial question' of lau requiii.ng. authoritatiys

pronouncement is raissd and ^hen a Bench before ijhich

an earlier judgement is cited exprasses reservations

about the correctness of the vieu taken in the earlier

judgement. Several decisions were cited by the learned

counsel for t 1^ applicants in support of the plea of

issue estoppel and estoppel by judgement. These

authorities may be examined,

30 ® Smt .Radharani Qass u/o Narayan Chandra Ghosa

Vs. Smt .Binodamoyee Dassi u/o Abnash Chandra Ghosh

(29) ^ 1942 Cal,g2) reliance has been placed

by the learned counsel upon observations contained

at page 98 of the- report. Th,e observations are to the

follotjing effect;

" Perhaps the shortast uay to describe the
differsncB betueen the plea of res judicata
and an estoppel is to say that uh'ile the
former prohibits the Court from entering
into an inquiry at -.all as to a mattsi:
already adjudicated upon, the latter
prohibits a party after the inquiry has
already been entered upon, from proving
anvthino uhich uould contradict his oun
previous declaration or acts to the
prejudice of anoths r party uho relvino upon

pos it ion» In other uords res judicata prohibits
an inquiry in limins, uhilst an estoppel is
only a piece of evidence." (emphasis aupplied^

The emphasised portion clearly shous that the proposition

of lau laid doun is that a party is debarred from pleading

in subsequent litigation something uhich runs counter

to. his pleading in the earlier litigation on the basis

of ujhich the other party has altered his position. In

the present applications, the Delhi Administration has

not altered its stand. In the earlier litigation also
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the stand of the Delhi Administration uas that the

applicants were not employees of 1Delhi ftdministration

and in the present litigation also their stand is the

same» This authority instead of helping the applicants

helps the respondents»

319 In Sri f'aja U.^arvagnaya Kumara Krishna Yachendra

Bahadur Uari, Rajah of Uenkatagiri u. Province of l^adres

(ft.I.R,(34) 1^947 F'ladras 5), tli e Taxing Authority which

in the previous 'Assessment Year assessed on the basis

of certain fact uas held estopped from proceeding to

assess on a different basis in the subsequent year. The

position ^ Taxing Authority is entirely different

from that of a court oV a judicial authority. The

Taxing Authority be comes a party to the assessment

proceedings representing the State or its instrumentality.

That is not the position of a court or a judicial

Tribunal. If the principle of estoppel is applied

against courts and Judicial authorities a urong judgement

uill continue to hold the field- for ever and the uhols

concept of constituting Larger Benches to correct errors

V
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in preuious judgements uill disappear. This authority

has no application to the present case.

32, In Samauedam Sarangapani Ayyangar v. Kandala

Uenkata Naras imhacharyulu and anr . (A,. I ,R . (39:) 1952

Madras .384) it uas held that Section 11 ofthe Civil

Procedure Coda is not an. exhaustive statement of t he

doctrine of 'res judicata' and the principle has a uider

application than is warranted by the strict•language of

the section. In none of the present applications, lii e

plea of res judicata has been raised. This authority

is, therefore, inappropriate in t he present case.

33, f'lcllkenny v.Chief Constable of Uest Midlands

Police Force and another ( (i98d( 2 227) uas

a case in uiiich subsequent litigation uas held.',

impermissible in respect of the same dispute betyeen

the same parties . ftccordingly, this authority is also

of no assistance to ihe applicants.

34, In '^-mbika Prasad Mishra Us. State of U.P. and

others( 1980 SC 1762}, it u^s observed that every

neij discovery of argumentative novelty cannot undo or

compel reconsideration of a binding precedent. This

observation uas made in an^entirely difi'^erent context.

It uas made in the context of raising the plea of

con^stitutional validity of an enactment uihose ''Validity;
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had already been upheld by earlier judgement. No

such situation arises in the present applications.

35» In S-jpreme Court Elmployees Welfare Association

u. Union of India and others (AIR -jggo SC 334), it

uas observed that even an erroneous decision operates

as res judicata. This dictum uas laid doun uhen the

cause of action was the same. In the present applications,

t^E cause of action is different from ih e one unich

enabled Sfnt.Nirmal f^ai to approach the Tribunal, Further,

this judgement deals with the question of res judicata

uhich in the present applications has not been pleaded.

In this judgement, it has also been observed that

a decision on the question of jurisdiction cannot be

res judicata in a subsequent suit or proceeding. In

the case on hand, the question of jurisdiction is

directly involved. If the respondents' plaa that the

applicants did not become Government servants and

continued to be employees of a private society is upheld,

the Tribunal uill not^ in vieu of Section 14 of the

Aidministrative Tribunals Act, 1985(for short, th e Act)^

have jurisdiction to entertain the applications.

uhich

Section 14/deals uith the jurisdiction of the Tribunals

V

does not confer jurisdiction upon the Tribunal to

\
V
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entertain service matters of employees of private

societies or organisations. This authority, therefore,

instead of helping the applicants helps the responddnts.

36. The learned counsel for t applicants has cited

extracts from the folloijing English publications on the

lay of evidence^

(1) Phipson on EL'vidence- TouEtaenth Edition

(2) Evidenes Cases and Plate rials- Third Edition
by 3 .D .Heydo n,

(3) The flodern Lay of Euidance-Third Edition by
Adrian Keane.

In uieu of the fact that Apex Court of the country has

pronounced on tine subject, it is not necessary to refer

to the extracts cited by t he learned counsel.

37. '^s against the authorities cited by the. learned

counsel for the applicants, the authorities cited by

Smt.Aunish Ahlauat, learned counsel for the;: respondents,

are more apt.

38. In Piara Singh W.The State of Punjab(AiIR 1969 SC

96l)j it has been held by their LordshipsJ

" For issuQ-astoppel to arise, th ere must
have been distinctly raised and inevitably
decided the same issue in the earlier

proceedings beti.ieen the same parties.

(Emphasis supplied) .

The applicants in the present applications usre not

parties to the applications filed by Smt.Nirmal

b-T
and Prakash Chand and, ih erefore, the present limitation
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cannot be said to be betueen the same parties. The

question of issue-estoppel,'therefore, does not arise*

39, In Ravinder Singh v. State of HaryanaCffif? 1975

SC 856) also the same proposition has been laid doun

in para 19 of the report uherein it is observed;
1

" In order to invoke the rule of issue-
estoppel not only the parties in the
tuo trials must be the same but also the
fact-in~issue proved or not in the earlier

, , trial must be identical uith uhat is sought
to be reagitated in the subsequenti;trial,"

40a' The learned counsel for the respondents has

invited our attention to certain pessages in Sarkar

on Evidence-Fourteenth Edict ion- to highlight uhen an

earlier decision uould not be open to revieu and uhen

it will be so open^ At page 1752, it is observed:

" Uhere the decision of a higher court
shoued that the judge in a particular

^ case had erred then it gives a right
to the parties to relitigate as the

circumstances amounted to an exception
to the general principle of issue
estoppel*" I

From this observation, it uould appear that even uhen

the earlier litigation was between- tfe same parties

the earlier decision may be revieued -if it is in

conflict uith the view expressed by a higter court,

Applying the proposition by substituting the

expression "higher courts" uith "larger Benche'j, the

decision rendered by a smaller Bench uould be revieuable

by a Larger Bench when it is constiuted to consider

the correctness of the said judgement.
i

\
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41. On the same page, there is an observation

to the effectJ

"An issue estoppel is capable,of binding
non-parties also.'-

In support of the observation reference has been

made to North yest Uater v,Binne(a firm),(1990) 3

^11 EIR 547) . From the case referred t-'O, it appears

that the .proposition applies to a class action or

determination of a dispute involving class or classes.

By ths observations reproduced hereinabove, the

present Full Bench is not debarred from examining

the correctness of the judgement rendered in Smt.Nirmai

Rai's case,

42. At page 1753 under the heading " uhen matter

may be reopened", it is observed:

The matter cannot be reopened (trial judge
decision on the rights to house proprty
betueen the wife and the mother) unless
there are circumstances which make it fair
and just that the issue should be reop§ned."

•?

From this, it would appear that it is left to the

court to decide whether it would be just and fair.

in th e facts and circumstances of the Case to reopen

the earlier judgement. In the present applications,

the issue raised is of fundamental character inasmuch

as it touches upon the jurisdiction of the Tribunal

to entertain the applications.' Ue are, therefore, of

the opinion that it is fair and just that th e issue

should be reopened.



^ 43. On the s ama page under the heading" Issue
estoppel and jurisdiction", it is observed:

" party cannot be prevented by issue
estoppel from putting before the court
evidenca to show that the court has no
jurisdiction to make the order sought,"

In eu of this observation^ these, is no bar '

to the present Full Bench reconsidering the issue

decided by the judgement in Smt,(\!irmal Rgi's case.

44* The learned counsel for the applicants

^ has also challenged the reference of the applications

to the present Full Bench. In other uords, he has

challenged the constitution oft he Full Bench to

hear the cases.

45» Section 5 of the Act deals uith the

composition of the Tribunals and Benches thereof.

Section 5(4}(d) reads as follousJ
/

i "Notuithstanding anything contained in sub-
sect ion(l), the Chairman's

(d) may, for the purpose of securing that any
case or cases uhich, having regard to. the
nature of the questions involved, requires
or requirej in his opinion or under the
rules made by the Central Gcivernment in
this behalf, to be decided by a Bench
composed of more than tuo Plembers issue
such general or special orders, as he
may deem fitj '•

Under this provision, a case may be assigned to a

Bench comprising more than tuo Members in tuo

situations» (l) uhare the Chairman, having regard

to the nature of the questions involved, is of the

opinion that the case should be decided by a Bench

V
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of more than tuo nembsrs and (2) uhara under the rules

made by the Central Gouernment, it is obligatory that

the case be heard by a Bench consisting of more than

tuo flembers. In either of t he situations, the case

may be referred to a Bench consisting of more than

tuo Members, The mode of reference is by a general

or special order; issued by the Chairman. In the case

on hand, the reference of the applications to this

^ Full Bench ujas made by a special order. The jurisdiction

to refer the case under the aboue prouision to a Bench

consisting of more than tuo l^embers may be exercised

by the Chairman on his oun motion or on a reference made

by a Single Member Bench or Division Bench, There are

no conditions prescribed for the formation of an opinion

^ by the Chairman for taking action under clause (d) . Of

course, uhen a reference is made by a Division Bench for

of

constitution/a Full Bench, the Chairman may decjins to

form a Full Bench if he finds that the dispute raised

is already covered by a Full Bench decision of the

Tribunal of uhich nouice has not been taken in the

referring order or by a decision of their Lordships

of the Supreme Court, Uhere the Chairman does not decline

to constitute a Full Bench for the hearing of the case,

\
A/
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it is obvious that he agrees with the opinion

of the referring Bench that the case deserves

to be heard by a Larger Bench^ Under the scheme

of the ftct, the power to .assign a case -to .a„8enGhjSubject

to the provisions of the Act and the rules framed.

thereunder; vests in the Chairman. Once the ' ' '

.Chairman has assigned, . a 5ase to a Bench his

action is unchallengable except on the ground of

/ • \ •

violation of any provision of the ^.ct or the rules

fra.med thereunder,

46'*. , , The learned counsel for the, applicants o

submits that the referring Bench was obliged to

formulate questions arising in the case and

requiring opinion of the Full Bench. The use

of expression "questions involued'"' in clause(d)

does not ilead to the conclusion, the learned

counsel canvasses. It is not obligatory for

the exercise of power under clause(d) that the

referring Bench must formulate questions of lau.

There may be a case uhere the decision of the

application may rest on a single issue. In such

a situationj the entire case may be referred to

a Full Bench uithout formulation of question.'

The present applications, in our opinion, fall in

V
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this category. The material question on uhich

the dscision, of the applications rested u^s whether

the applicants acquired the status of Government

servants. Once the finding on this issue is in the

negative all other issues raised by th e applicants

become irrelevant. It is only uhen the finding on

this issue is in favour of the applicants that

the necessity may arise for considering the other

questions raised. In our opinion, thereforej the

reference to Full Bench is not incompetent and

the present Full Bench is fully competent to hear

y
\ .

and decide the- applications completely.

47• Another argument uhich uas pressed by the
counsel

applicants'/uith sc.me vehemence 1^3 that the judgement

of the Tribunal in Smt.Nirmal Rai 's case attained

finality uhen the Oelhi Administration's Special

Leave Petition uas dismissed by their Lordships of

the Supreme Court by order dated 21.7.1992. The

order dismissing the SiL.'P is on record and the same

reads as under;

" The Special Leave Petitions are dismissed.'^

Thus the Special Leave Petitions uere dismissed without

a reasoned order.,'
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48» Uhat is binding on all courts uithin the

territory of India,as provided in Article 141 j is

the lau declared by the Supreme Court, The dismissal

of a Special Leave Petition by an unreasoned, order

does not amount to declaration of laui under Article

the

141 of the Constitution and/said order, cannot be

treated as an affirmance of the uieu expressed by

I

the court or the Tr ibunal 'against whose order, or.-

judgement the Special Leave Petition was preferred,

Ue are, th erefore^ unable to accept the submission

of the learned counsel that tte judgement in Smt.Nirmal

Rai's case has attained finality to the extent that

the correctness of that judgement cannot be examined

by a Larger Bench, '^e:haue examined the correctness-

-V

of'that judgement and ue have given reasons . fqr

our disagree,ment uith that judgement. The judgement,

as already noticed, is. not based on any proposi.4-i<Dn

of la,u« It has been rendered uithout examining

the lau of take over:, of a private institution by the

Government and the effect of such take.over on the

status of the employees. To make the position clear

ue overrule the judgement in Smt .N.irmal r?ai and

Pra kash Chand's cases.
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'^9, The vieu taken by us has the support oft he

decision of the^ Apex Court in Hari Singh u,State of

Haryana (3T 1993(3) SC 73)/and of a Full Bench of the

Tribunal in C.K.Ngidu and others v.Union of India

(QA No,017 of 1987 connected uith other OA,s decided on

18.9.1989 at Bangalore and reported in Bahri Brothers

Compilation of Full Bench Judgements of the Central

V' Administrative TribunalsC ig89-l99l-Uolum8 II) }, are also
^ supported by the decision of Supreme Court in Supreme Court

Employees Welfare Association v,U .0 ,1 .&ors , (AIR '1990 SC 334).
50, In uieu of our finding that the applicants

did not become employees of the Delhi Aidministration

!

their status remained that of employees

of the society euan though the payment of salary

to them uss made out of the funds released by the

Delhi Midministration. In vieu of Section 14 of the

Act, they are not entitled to bring their grievance

before the Tribunal. The applications, therefore,

suffer from the lack of jurisdiction also.

51,- >In vieu of the above, the applications are

liable to dismissed on merit. It is,, therefore, not

necessary to go into the technical plea of limitation.

-J
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.

52. In vieu of tl^ aforesaid discussion, the applications

are dismissed but without any order as to costs.

f 1. "3v4-^ • ^ I

(P.T.THIRUUENGADAPl) (3 .P .SH AR[viA) ( S.C JIATHUR)
HEin BER ( A) riEH BE,R (3) CH AIR MA[\!

SNS

>


