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(Judgement of the Bench delivered by •

Hon'ble Mr. Justice Amitav Banerji, Chairman). -

Although the applicant has filed the OA against an

him
order imposing on/thc, penalty of compulsory retirement from

service as a result of departmental enquiry held against him

on certain allegations of misconduct yet the matter can be

disposed of on a short point. The point is whether the non-

,furnishing of a copy of the Enouiry Officer's report to the

applicant before awarding punishment was against the rules

of natural justice and has vitiated the proceedings.

Learned counsel for the applicant, Shri G.D.Gupta

relied on the decision'- of the Full Bench of the Tribunal

in the case of PREM NATH K.SHARP1A Ws . U.D.I. (1986)6 ATC 904), |
Supreme Court's decision in the case of U.O.I. .\J . E

(1988 (7)ATC 285) and the decision of the Division Bench

of the Tribunal in OA 179l/S9 (Kulbhushan Vs. U.O.I.) dated

20-.9 .1989. In the case of Prem Nath K.Sharma (supra), a cop'y;f

of the Enpuiry Officer's report was not given to the employee^.^^
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The respondent' pleaded that giving a copy of the

Enouiry Officer's report before imposing penalty uas not

necessary after the Forty-Second Amendment to the Constitutior

of India . The Full Bench of the Tribunal ^held that

the Forty-Second amendment to the Constitution had only-

removed shou cause notice but not reasonable opoortunity.

the Full Bench exolained the meaning of the word'hearing'

and held that a copy of the Enouiry Officer's report must

be given before imposing a penalty so that he may represent

against it. It need not be confined only to oral hearing.

A . S .L .P . uas filed against the above decision and it uas

numbered 2725/88 . This matter along with several other

matters came up before a Bench of the Supreme Court

presided over by the Chief Justice of India in the case

of UNION OF INDIA & ORS . \1 . P10HD » RAFIZAN KHAN (3T 1,990(4)

SC 456). The,Supreme Court after considering the matter

observed as follows;

"Ue make it clear that wherever there has

been an Inouiry Officer and he has furnished

a report to the disciplinary authority at the

conclusion of the inquiry holding the delinquent

guilty of all or any of the charges uith

proDosal for any particular punishment or
i

not, the delinquent is entitled to a cocy of

such report and will also be entitled to make

a representation against it, if he so desires,

and non-furnishing of the report would amount

to violation of rules of natural justice and

make the final order liable to challenge hereafter."

In effect, the decision of the Full Bench of the Tribunal

in the case of PRill^ NATH /K .SHARP-IA (supra) uas upheld.

Shri P .H .Ramchandani, learned counse.!/ for the
I
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respondents statpd that the above orincinls of lau laid

. coun by their Lordships has no a^plioation in the case of
compulsory retirement from service. He referred to the

last sentence in paragraoh 19 .of the judgment of the

Supreme Court in the case of'
to urge that it uould be anplicable only in cases where

cismissal or removal uas the punishment. In other uords.

his contention uas that an order of compulsory retirement

^ from service is neither dismissal nor removal from service

and as such the above principle laid down by their Lordships

is not anplicable to a case of the present type.

Ue have heard learned counsel, for the parties.

Ue dc not think it necessary to refer to the pleadings

of the parties but it uill only be necessary to state that

the applicant Mas employed as a Senior r^edical Officer in

the Central Government Health Scheme, Meui Delhi and uas

posted in G.G .H.5 . Dispensary, President's Estate, Neu

Delhi. The President had passed an order on 31.5.1988

uhereby the penalty of compulsory retirement from service

uas imnosed upon the applicant as a result of departmental

enquiry held against him on certain allegations of

misconduct. The applicant pleaded that he had not been

given a reasonable opportunity of being heard vis-a-vis

the report of the Enquiry Officer. He uas entitled to a

cooy of the Enquiry Officer's report to make representation

thereon before the order of compulsory retirement from

service could be oassed. It is not necessary to refer to

other facts or dates in this case for this 0 .A . is being

disposed of on a pure question of la.u as indicated belou.
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The lau laid down by the Full Bench in the
\

case of PREi^l NATH K. SHA'RMA (supra) has been confirmed

by the Supreme Court and if we may say so with great

respect, the law has been made very clear by their

Lordships of the Supreme Court. The orinciple of law

enunciated by their Lordships in the case of

(supra) is binding on the Tribunal under Art.141 of

the Constitution of India. There can be no dispute to

the aboue position.

The only contention which is live now is whether

this decision would affect the case where an order is

passed which,is not termed as an order oT dismissal or *

' r em oual' f r om service after a discinlinary proceeding.

In cur opinion, this partakes the character of a punishmenti

In other words,- this is punitive action. The punitive

action which results in termination of the service of

sn employee has to be on the same footing as in the

case of a dismissal or removal from service. It- is not

a compulsory retirement from service under F .R . 56(j).

The punishment of removal from service in the present

case came following a discinlinary proceeding. Ue are,

that it

therefore, of the view that c ontention^uculd be

I

applicable only in the case of 'dismissal or removal is

not correct. Us would refer to the last paragranh of the

judgment of the Supreme Court in the r. p, s e ° •̂-•' ^^N. KH A!^

(supra) which reads as under:

"On the basis of this conclusion, the
appeals are allowed and the disciplinary
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action in every case is set aside. There

shall be no order for costs. Ue would

clariTy that this decision may not

preclude the disciplinary authority from

revisinq the proceeding and continuing

uith it in accordance uith laui from the

stage of supply of the inquiry report in

cases where dismissal or removal uas the

punishment."

Their Lordships had ultimately cosme to the conclusion

that the aopeals had to be alloijed and the disciplinary

action in every case was to be set aside. However, their

Lordships made it clear that this deci-sion would not precludi

the disciplinary authority from revising the proceedings

and continuing with it in accordance with law particularly

in those cases where a dismissal removal was the

punishment proposed. Ue would like to observe tha

principle that has been laid down by their Lordships in

the earlier paragraph "non-furnishing of the report would

amount to violation of the rules of natural justice and

make the final order liable to'challenge hereafter."

A compulsory removal from service after disciolinary

oroceeding stands on the same footings as removal

or dismissal from service and it would be imperative

for the disciplinary authority to supply a copy of the

Enouiry Officer^s renort to the anolicant and give him

an opportunity of filing a representation before an order

adverse to the applicant is passed by the disci piinary

authorityo ^

V
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'uJe are, therefore, of the view that the

entire proceedings aftsr the submission of the

Enquiry Officer's report to the Disciplinary Authority

incluoing the disciplinary action in the case of the

applicant h£ve to be set aside. Houever, it uill be

open to the respondents to commence the proceedings..^

after supplying a copy of the Enquiry Officer's report
r'V him

to the applicant and giving an opportunity to make

a representation thereon to the Disciplinary Authority,

in accordance with lau.

In the result, therefore, the Application is

partly allouied. The disciplinary action against the

applicant' i,e» compulsory retirement from service
/

is set aside and he is reinstated in service. However,

T"
we make it clear that this d ecision shall not preclude

the Disciplinary Authority from revising the proceedings

and continuing with it in accordance with law from the

stage of supply of the copy of the Enquiry report

to the applicant and giv'̂ ^him an opportunity of making a

representation to the Disciplinary Authority. Thiere

will b e no order as to cost.

(.I.K. Rdsgotra) (Amitav Banerji)
Plember'CA) Chairman
31 .12.1-990 31 .12.1990


