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The applicents in this batch of

cases have a common cause of action and &

| . ,
qommon'ngyer?fﬁf relief. Accordingly, they
are dealt with by this c0mmon:order.
2. The applicants bélong to what
are known as'Running staff in Railways and
include categories-such as Drivers, Shunters,
Fireman, Guards and Brake's Man, who are directly
connectéd with the charge of méving trains. They
have been enfitled all along to an allowance
known as "Running Allowance™ which has been
def ined unéer Rule 507 of the Indian Railway:
Establishment Code -as “an allowance ordinarily .
granted 1o running staff forT the performance of
duties directly connected'with the charge of
moving trains and includes of '‘mileage allowance
or allowaﬁce in 1jeu of mileage', but excludes
~special compeﬁsatory allowances etc, This

mileage &l lowance ijs paid on the mileage basis

"O_M\\\“'
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calculated at rates per 100 miles or

on the basis of per day of 8 hours of duty®™.

Although running 31 lowance varies from

month to month depending on the mileage

or the number cf days covered, the actual

running allowance i drawn subject to

R
tie ceiling percentage related to the

basic pay of the employee, which was fixed

at 75% foralong time, b —EEwl W3S allowed

to count as pay for the purpose of leave

salary, medical attendance and treatment,

educational assistance andlmost importantly,

retiral penefits. It was also counted

for certain other purposes, such as passes

and PTOs, House Rent Allowance and City

to

‘Compensatory Allowance, up/the same

percentage. The provisions relating to

the counting of the runhing allowance, Uup

to 75% of the basie pay for various purposes

were incorporated formally in various rulées

of the Indian Railway Establishment Code.
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RY It has been averred by the T
respondents that prior.to tﬁe recommen-
dations of the revised pay scales, effective
from 1.1.1973 "after the Third Pay
Commi;sion, wn meet-~ezses the actual
avepage running al lowance earned by the
running staff vastly exceeded 7% of the
basic pay in almost all cases and therefore
retirement benéfits were paid on the basis
practically in ell

of basic pay plus 75% of the basic pay4 the cases.

from lst Jenuary.
As the revised scalesfl973 had raised the

_pay scales of running staff, the Railways

a ceilind
considered that/reviseq1percentage had

'af"té‘r.‘ L L ‘
to be fixed fsrzgthis=date-/This entailed

a lot of detailed exercise. Pending this,
interim orders were issued on 21.1.1974 in
which it was stated that the question of
revision of rules for the regularisation
of varinus allowances c0n$eogent upon the
introduction of the revised pay sca}es
under Railway Services(Revised Pay JRules, 1973
It 'was futther: stated that

is under considerstion of the Board.[fending

final decision thereon, the Board had. decided

Q[;ukaﬁﬂ\~\»\’
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as under: -

(1) Treatment of Running Allowance
for various purposes in case of
Bunning Staff

The existing quantum of Running
Allowance based on the prevailing
percentage laid down for various
purposes with reference to the pay
of the Running Staff in Authorised
Scales of Pay may be allowed to
continue ( emphasis added)

.2’,. The payments as above will be

provisional subject to adjustment

on the basis of final orders ',

SUbsequently, by orders dt.22.3.1976,

as modified by another subsequent order

of 23.6.1976, the Railways have fixed the
running allowance

percentage of | '/~ counting for the

purpose of leave salary, medical attendance

and treatment, educational assistance and

e

" retirement benefits as the pay plus actual amount of

running allowance drawn, subject to a maximum

of 45% of pay for those running staff who

are drawing pay in the revised pay scales.

“-r ¥hese orders
&

. = were given effect to from 1.4.1976.

-
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[*. Cerfain running sfaff, some
retired and some working, moved the
Delhi High Court in a mit\betit:on
seeking annulment of the & ove order
dt.22.3.1976 which reduced the quantum
of running allowance for retirement

Y and other benefits from the prescribed
maximum of 75% to 45% of pay and prayed
for the restoration of the percentage of 75%.
That writ petition was transferred to this
Tribunzl and was heard and decided by the

Delhi Bench on 6.8.1986. The - “order of the Tribunal

guashed the impugned order of the Railways

. the
‘ : dt.22.3,1976 and directedARailways to
‘ continue to make payment beyond 31.3.1976 of

. certain allowances, including re¢tirement and
other specified benefitg by treating fhe
funning allowance for various purposes in
accordance with the interim orders of the
Railway Ministry dt.21.1.1974 ®till such
time as the relevant rules in this regard
are or havebeen amended in accordance with

law, if so advised®™. The ground on which

MQ.\\'\'
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 dt.5.12.1988.

— Y

this Tribunal gave the above order was

D

that it was not permissible to amend
the stet :tory rulés by executive orders
or instructions, as had been done in the
present case.
51 The respondents thereafter have
amended the reievantArgles of the Indian
Rajlway Establishment Code,

by orders dt.17.12.1987. Under
these orders, the revised percentage of pay,
representing the pay element in the.running

counting for vension etc.
allowance[gs notified in the executive orders

of 22.3.1976, which had been quashed by . : tée

order of this Tribunal,were formelly given

statutory force, with effect from the same

date on which the executive instructions
viz. l.4. 1976.

were earlier given effect tof These were

subsecuently notified in the Gazette of India

é' The applicants in the present

batch of applications have come before this

Tribunal again challenging the letter dt.22.3.1976

&M_ \\ \,\r
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as well as the amendments to the rules jSfi}

‘prayer
of the Indian Railway Establishment Code, and with ai

TS

TN

The Tunning aliowanc; to count
to allowlfor the purposeof retiral and
other benefits in teIms of the letter
4t.21.1.1974, which has been referred to.
.f]' The learned counsel for the
applicants pdvanced the following main
arguments in SUp§ort of the above prayer:-

(1) The letter dt.17.12.1987 issued

by the Ministry of Railways announcing corrections

. spErdxErky to the various rules of the

Indian Railway Establishment-Codqéﬁgég stated
to have been issued by the President in
exercise of the poweIs conferred by proviso
to Art.2309 of the Constitution of India. But
they were actually jssued by a Director of
the Railway Board. According to counsel, the
orders had not been issued by competent

authority. |
~N

(1i) It had been stzted in the above
said order that "it is certified that
retrospective effect given to these rules

will not adversely affect any employee to whom

g PR LY
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these rules apply®™. It was contended that * - .,

v

retrospective effect would e&ffect the
employees and therefore in view of the
effect

certificate,only prospective /could be

given.
(iii) The coungel then contended that
. dt. '
the orde{[l9.l2.l98? was not a3 férmal
notification and guoted case law on the
sub ject to the effect‘that pub®ic=tion is
a condition—precedent—for operatinn of amended
rules,
8- The learned counsel prayed that

in the light of the submissions made by him,

the application méy be allowed.

ﬁ‘ . The learned counsel for the
respondents referred to the judgement of
dt.6.8.1986 |
this Tribunalland pointed out that the Tribunsl
h=d not held the amendment to be invalid on
merits, but had cuashed the amending order
only on the ground that zn executive instruction/

order cannot amend a statdtory rule. The

learned counsel would say that this Tribunsl

th\ N
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~merely
had/directed the respondents to

continue t0 make payment of retirement
and other benefits as also allowances,
treating the running allowance in
accordance with the earlier orders

emky till
of 21.1.1974 umkkk/such time as the

relevant rules in this regard are or

have been amended in accordance with

law, if so0 advised. This clearly sdsxx showed

that the Tribunal gave liberty to the
zg respondents to amend the rules formally
" and give effect to the impugned order. The
reséondents had proceéded to do thet. The
leérped counsel refutéd the contention of
of the applicant that the amendment of the
rules had not been duly publicised. In
this behalf, the learned counsel for the
respondents produced a copy of the Gazette
NotifiCation in the Gazette of India

dt.5.12.1988 in which the said amendment

which had been initially issued on 17.12.1987

had been formally notified and published.

Qﬂw Ly




¥

oc

@

~17

He therefore stated that the revised

rules had become effective and valid.

~

. |of The counsel for the respondents

also refuted the contention that consequent
upon the i;sue of the amdndment);g::béi
the employees had been adveféeiy af%ected.
In this behalf the learned counsel produced
a comparative stafement showing tﬁe emoluments
calculated in terms of the Railway Board's
order dt.21.1.1974 and in terms of the -
amending orders Qt.22.3.1976 to show that
there was a significant improvement in the
guantum of running allowance

. that would couégzgg?ivarious purposes .
as well as in ‘the pay jtself and in the
total emolumentsjconsequent on the introductibn
of the revised pay_scales and the issue of
the order dt.22.3.1976. We reproduce the
table'showing the c0mparison'of emoluments of
pay and running allowance counting as pay as worked

out by the respondents.

QMM&\,
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A\ Emoluments calcukated “moluments calculated
‘ in terms of Board's: in termsof Board's
%idgi ?Oig%4111/73/RA Order No.PC III/75/RA/1
: eebede dt.22.3.1976{i.e. g
i.e, pay in revised . . )/
ccnle + 75% of pay in Pay . in revised scale +
suthorised scale) 4%% of pay in revised
scale
scale(Rs.) t Pav i
Gate-  Revi-  Autho- Pay 75% Total Yay in 45% of
gory sed rised Min./Max of pay revized pay 1n Total
in sca revised
AoSo Scale
Min./ '
Max .
Guard 425-600 205-280 425 153,75 578.75 425 191.28  616.25
600 210 810
Guard 330-560 150-240 330 112.5 442, 330 148.5 478.5
Gr.'B'
560 180.0 740 560 252,0 812
Guar d ,
Gr.'C’ 330-530 .130-225 330 97.50 427.5 320 148.5 478.5
530 168.75 698.75 530 238.5  768.5
\\' The learned coﬁnsel for the
. ‘ _ respondents pointed out that in

terms of the Raillway Board's order dt.21.1.1974
(which we haveextfacted earlier), the running
allowance that would count for the purpose
of pay was limited to 75% of the pay in the

' Authorised Scalef, as per the rules and not
the pay in the revised pay scale which had
come into effect on 1.1.1973. The Authorised

Scales were the scales of pay introduced by the

Y,W‘L\ N
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Second Pay Commission and much lower

~ than the revised pay scalesintroduced
after the Third Pay Comm\is_sion, which
would now be taken into account under
the order dt.22.3.1976 and the aﬁendm@nt to the Fules
dt,17.12.1987 which for'mallly give effect to it.
The counsel contended that
\2- /4t would be clear from the
compa;ative tabulation(recroduced ab ove)
.that the pra§er of the applicants was
therefore totally misconceived and was
nwaeed on a misunderstanding of the effect
of the Railway Board's'order dt.21.1.1974.
If the Board's order dt.21.1.1974 were to
be strictly implemented as prayed for by
the applicants, there miéht be céses where
- a
they would suffer /reduction in emoluments.
\2r The lea;ned counsel then
contended that the Govt. had the power to
amend the rules retrospectively, without
the consent of tﬁe Govt. servant, when it
did not enta;l ., any adverse civil conseqguence

on the employees. He referred td the decision

of the Supreme Court in Roshanlal Tandon-Vs .=

Union of India(1967(1)-SIR-832) wherein it was
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held by the Supreme Court that although
the origin of Govt. cervice is contractual
and there is-an offer and acceptance in
every case, but once appointed to a post,
the Govt. servant acquired 2 status and his
rights and obligationsnwere no longer determined :
. |
by the consent of both parties, but by Statutes \
or the Statatory Rples, which may be framed \
snd altered unilaterally by the Govt., without \
consent of the employee. The learned consel
contended were therefore

sukrd kxed/ that the'applicationsé_~i.without
merit and had to be dismissed.

\ﬁﬂ We find thzt the present case has
peen filed by certain retired Running Staf £
who claim that théy were not given ihe benefit
of the judgement of this Tribunal dt.6.8.i986,-
which wazs zllowed only 1o the applicenis in
tbat trans ferred application. They have
escentially prayed for the same relief which was
given to the applicants in that case. Ih this
pehalf, it will be useful tc reproduce the
relevant paragraphs of the judgement of this

in
Tribunal in the earlier matter, s which

'QWL\ W



after dealing with various contentions and /qu\\
arguments advanced by the petitioners trerein, fh
finally allowed the pétition only on the
following grounds:?

"10.The next challenge of the
petitioner is aboul the legal ity
of the impugned order, 'i.e. 3s
to whether the impugned order
dt.22.3.1976 issued by the
Railway Ministry is a statutory
order passed by the President.
This order has been annexed by the
respondents as Annexure R-3 to
their counter affidavit which-
is reproduced 3s under,

A bare reading of the aforesaid
order makes it abundahtly cleer that
the same is patently an executive
.order or instructi-n. The mere fact that
it is issued with the sanction or
approval of the President does
not clothe it with the character of
statutory rule, Statutory Rules are
framed by the President in exercise
of powers conferred upon him under
proviso to Article 309 of the
Constitution znd they are legally
reqiired’ to be notified in the officiel
Gazette. It is a settled law that a
mere executive instruction cannot
amend or derogate from a statutory rule.
There are cat®na of cases to reiterate
and suprort this view, In Frem Prakash -
Vs.- Union of India and thers (1984)(2)-SLJ-376
(Supreme Court), it was held that
administrative instructions cannot be

Qw\\\q’
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allowed to prevail over statutory g

rules if the former are contrary

to the latter. In the case of B.N.Nagaraisn -

Vs.- State of Karnatake , reported in

1979 (3)-SLR-116 (Supreme Court) it

was observed that what could not be

done under the Rules could not be

allowed to be done by an executive fiat

and that such a course is ¥ npt permissible

because an act done in exercise of

executive power of the Govt. cannot

over ride Rules framed under Art.309

of the Constitution..In yet avther

case - Sant Ram Sharmz - Vs.- State

of Rajasthan and others reported in

AIR 1976-5C-1910, it was observed by

the Supreme Court that <if Rules sre

silent on any particular point, the

Government can fill up the gap end
suprlement the Rules by issuing

executive instructions. But Government
cannot issue such instructions if the

same go ccntrary to any provision of the

Rules nor can the Govt. amend or

supersede Statutory Rules by administrative
instructions. The Delhi High Court

has also confirmed the above observati~ns

of the Supreme Court in the case of

D.K.Gupta - Vs.- M.C.D and others, reported
as 1979(3)-SLR-41¢(Delhi) when it teiterates

that the stat:tory rules cannot be

modified by executive instructions..

Tt is thus evident that where a2 sphere

is covered by statutoty rules, Govt.
cannot exercise its inherent discretionary
or executive powers in a menner contrzry
10 Constitutional and Stat:tory provisions.
There is no scope to exercise of any
inherent or executive power if there

be rroper provisions covering the sphere
in which such inherent powers are sought
t0 be exercised and in any event no sucCh
exercise can be done in violation of such
provisions. This principle is uniformly
and universal'y settled and sanctified

by the decisions of the Supr eme Court

and various High Courts, as noted above.

nydall\yy
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In the instant case, the respondents

have merely croduced a copy of the ./chj

1985 Edition of the Railway Establishment
Code and have sought to place reliance“

on Para 909 of the Code which nowhere
sjndicates as to when the said amendment
relied upon was incorporated amending the
earlier statutory rule, which provides

for 75% of the running dlowance to be
counted as pay for purposes of retirement
benefits, leave salary, medical attendance
and educational assistance.

12, Viewed in the light of the above
discussions and for the foregoing
reasons, we hold that the impugned
order dt.27.3.1976 is a mere executive
order or instruction and as such the
same cannot be accepted to be a statutory

- amendment of the existing Rules governing
the running allowance,

13. In the result, the petition is allowed
and the imrugned order dt.22.3.197
is quashed. The respondents are directed
to continue to make payment beyond 31.3.1976
of certain allowances including retirement
and other specified benefits by tre¢ating '
the running allowance for vari~us purrcses
in accordance with the Railway Ministry's
letter No.PC ITI1/73/RA dt.21.1.1974
+il1l such time as the relevant rules
in this regard are or have been amended
in accordance with law, if so advised.
There will be no order as to costs™.

\ 5- It would be clear from the above

order that this Tribunzl quashed the order
dt.22.3.1976 only on the ground that. the
statutory rules cannot be amended by an executive
jnstruction and not on any of the various other

grounds of the petitioners therein. The final

Xlxxﬁ.,\_\»;




/19/ /15 \ %J

_paragraph of the order which we have (17)
quoted above, makes 4t abundantly clear
that the relief granted was only till such -
time as the relevent rules are amended in
accordance with law.
16 We find that the respondents have
beegZFO show that they have acted in accordance
with the order of this Tribunal and hav; anended .
the rules formally. Thé.publication in the
Gazette of India meets the legal requirement
of promuigation/publicatibn practised in a

recognisable way, which was held to be a sine qua non

for the operatioh of amended rules in Hasrla - VS.~

state of Rajasthan (AIR 1951-5C-467), which was

cited by the counsel for the respondents. We

may also'éﬁgie test the judgement of the Supremeé

Court in State of Maharashtra -Vs.- Mayer Hans

Gegggg(AIR 1955-5C-722) in suppﬁrt of this.

l?. | Tﬁe contention of the counsel for

the appliqant§ that the orde: has not been issued by
.the competent authority cannot also be sustained.

It is well settled that where an order is passed

Q.O.MQ.U.\-
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in the name of the President, it is not
necessary ﬁhat it should heve been personally
approved by him. It is e;oggh if the order

has been passed.by the competent functicnary
authorised in this behalf by the Rules of Business.
If the order is expressed to be in the name of

the Pi—ésident and éuthenticated by an official

authorised in that behalf, the Court has to

presume that it was passed by the €ompetent

”authority.' We accept the averments of the

Cmm/l i~ »
awezmﬁﬁtiﬂ;£ the respondents that the order has

been Gazetted and that it has been subseguentlw
issued by the official authorised in tha¢ behalf.
18, We shall take up the argument of the
lesrned counsel for the applicant that the rules
éanﬁot be amended retrospectively and that the
{ﬁter;siabf the pef;ons covered by the rules are
affected adversely. It maybe noted that the
céunsel refuted the certificate in the amending
order that retrospecfive effect given to the rules
will not adversely affect any émployee to whom the

Bt
rules apply., the applicants have not been able to show

Q\M\l\-"
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that they have been in any way adversely

affected in terms of their total emoluments

—

or even in regard to the quantum of the running
allowance counting as pay, consequent upon issue
rgf;}hg_impggpeg'g@gnament of the rules. They

h;ve not disproved or disputed the computation
made by the respondénts which we have reproduced
above, in §uppbrt of their contention that the
applicants have been affected by the impugned
order/apended rules. It will not be in accordance
with thé Statutory Rules to hold that the
perctnfage of 75% should be applied to the revised

pay after the Third Pay Commission recommendations.

" We do not therefore find that the amended rules

involve the applicants in any-adverse civil
consequences such as reduction in emoluments or
recovery of over-péyments. The amendment is
legal ly valid and has been properiy notified.
19. wWe notice that in terms of the i;terim

order dt.21.1.1974, the running allowance counting

. as pay for various purposes should be limited to

the existing quantuonn the prevailing percentmjc,

of pay $m tbe in the Authorised scales of pay.

Lo\ '
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The expression »Authorised Scales of ?ay' ////
1'/\/‘-\)\-/‘\

in which the word "Authorised" is used with
capital létters ;; the beginning, can only be
tak;n to mean the specific scales of pay, as
contained in the Réilway Establishment Code

or in the Railway Establishment Manual. The
provisions contained in the Indian Railway
Establishment Manual - Second Edition, relevant
for the period in question, indicate the
Aﬁthorised Scales of Py for various categories,
which were nothing but the old sﬁales prior to
1.1.1973 and these have been adopted by the
respondents in their working sheet, cited supra.

Therefore, the new pay scales introduced after

1.1.1973 could not be taken as the Authorised

Pay Scales for the purpose of the order dt.21.1.1974,

in the absence of formél amendment to the relevant

provisions. We therefore hold that the argument
of the applicants is based on a misinterpretation

of the order dt.21.1.1974, as pointed out by the

Q—ownnkl\j'
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respondents.

N

20, In the_result, the applications fail

and it is dismissed with no order as t0 costs.

~
] —~
I | . p
3 VENKATESAN ) (e PAL stna) 2> \° al
ADMINISTRATIVE MEMBER VICE CHATRMAN
972 -10-1991

Indexs *¥*¥*

nks:6.10. o Q/P’} .

P,

(23 , 1

— /l/v‘/‘
= 0/]":2 4 fﬂ? i

‘ Ev,v‘f 1A

J \\

TN e

I R




