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Central Adrainistratiue Tribunal
Principal, Benchi Neu Delhi

•• •<;• "

Hegn* No,OA-1565/88

Shri Sukha Hussain

Union of India & Ors,

For the Applicant

For the Respondents

Date: 26.4.1989.

Applicant

Versus

•••• Respondents

• ••* Shri R« K* Sherony Advocsts

• ••• Smt. Raj Kumari Chopra,Advocate,

COR^j Hon'ble Shri P.K, Kartha, Uice-Chairman(auaJi.)
Hon ble Shri W«M« flathurj Ajjministrative Plember,

1. Uhether Reporters of local papers may be allowed to
see the Judgement?

2, To be referred to the Reporter or not?

(Dudgeraent of the Bench deliyered by Hon'ble
Shri P. K, Kartha, Wice-Chairman)

The applicant, uho is working as a Wessenger in the

Headquarter#, Delhi Area, Delhi Cantonment of the Army
Headquarters, filed this application under Section 19 of
the Administrative Tribunals Act, 1985, praying that
the respondents should be directed to promote him as

Oaftry u.e.f 6th October, 1986 and that the promotion of
tuo persons junior to hin, as Oaftrles by the order dated
8th October, 1987 be quashed.

2. The facts of the case in brief are as follous. The
applicant uas enrolled as a Sueeper on 21.3.1963 in High
Altitude warfare School. C/o 56, A.P.O.
transferred to 3« KCentre, Gualior. In ,S66. he „as
dsclared surplus. The Army Headquarters decided that
those „ho had passed eighth class and uere in possession
of vm Class original certificate. «ould be adjusted
against vacancies of Messengers and would be ro.ustered
- the category of Nsssenger. The applicant got his
vni Class certificate osrified by .Lt. Bai.ant Singh
Of HiUtary Hospitai^^Hor. Acertified copy of the
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satae had been filed in his Service Book, uhen he uaa

remustered as Messenger on 1,12,1966, He was posted

permanently t© the Flilitary Hospital, Gualior as Messenger

ui,e,f^ 1,12,1966. ^e yas posted to the Headquarters, Delhi

Area, Delhi Cantonment on 1,2,1978,

3, In October, two vacancies for the post of Daftry

arose in Headquarters, Delhi Area, The respondents issued

a circular calling six serving flessengers, including the

applicant for a test and interview for promotion to the

post of Daftry,

4, The Departmental Promotion Committee test uas held

on 21st September, 1 987, The applicant also appeared in

the test but was not declared successful, Tuo of his

juniors, who were declared successful, uere promoted as

Daftry by the impugned order dated 8th October, 1967,

5, The applicant has alleged that the question papers

were given in English and answers to the questions were

also required to be given in English and no choice uas

given to answer them in Hindi, He submitted his representa

tion to the respondents on 26th October, 1987, wherein he

stated that he uas qualified upto Class t/III, that as per

seniority, he stood second on the list, that ha could also

operate duplicating machine independently and that as per

CPR0-i69/73, he fulfilled all conditions for promotion as

Daftry, He also stated that he uas not given the choice

of language for appearing in the test. He contended that

the decision given by the 0, P, C, yas contrary to the rules

for promotion as per CPRO 69/73, The respondents informed

hire vide_ their letter dated 20th November, 1987 that his

case had been examined in detail and rejected. He made

further representations to the respondents in Way and June,
1988 on the same subject. In his representation s_f

June, 1988, he has stated that tihen ; reasons for rejection
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of his representation dated 26.10,1987 uere sought,

Sub. Raraji Ojha, one of the members of the D,P. C,, asked

hiro to produce original certificate of his hawing passed

the VIII Class, The applicant toll! him that the original

certificate had been eaten by uhite ants, Hoyever, the
\

certified copy of the certificate, duly verified by Lt,

Baluant Singh, Company Commander of Pl.H., Gualior had

already been pasted in his serv/ice—book. Sub, Ojha asked

hiro to get the certificate verified from the school authori

ties, Thereafter, the Principal of the School prepared a

temporary certificate, marks-sheet and character certificate

and the applicant subraitted the same to the respondents for

verification on R.12.1987 (vide Annexure-A to the rejeinder

' affidavit, p,30 of the paper-book). The applicant has

further stated that the same has not been returned to him,
\

He has also contended that his certificate yas initially

ve.rified in 1966 and on that basis, his post yas converted

from Sweeper to Messenger, According to him, the reason

for a fresh verification after the test was held and

selection uas approved, is not understood,

6, The applicant hadi sent a notice to the respondents

under Section 80-C,P, C, on 6th 3une, 1988 in which it uas,

inter alia, contended that as far as the appointment of

Daftry is concerned, no such test had been held in the past

and the ssnior-most Messenger used to get promotion to the

said post on the basis of seniority,

7, The respondents have stated in their counter-

affidavit that in terms of CPRO-69/73, Peons possessing

middle standard educational qualification, are eligible

for prcrootion to the grade of Daftry according to their

seniority subject to rejection of unfit. According to the
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said CPRO, those uho did not possess the minimum educational

qualifications, uere to be subjected to a test to ascertain

their suitability for appointment a© Oaftry, The test is

t© be held either in English or in Hindi, according to the

choice of the candidate. The respondents have stated that

service-books of all Messengers working in the Headquarters,

Delhi Area, were scrytinised in order to find out suitable

candidates in terros of the aforesaid CPRD. Among them, only

the applicant possessed the middle standard educational

qualification. But in the service-book, only certified

true copy of Class pass certificate was found and as

such, he uas asked to produce his original/ certificate before

the Departmental Promotion Committee's test to be held on

21st September, 1987, The applicant failed to produce the

same in time and, therefore, he was tested along with other

Messengers for promotion to the post of Daftry, He was not

declared successful in the test,

B, As regards the test, the respondents have stated that

though the questions were given in English, the Departmental

Promotion Committee had explained the questions in Hindi and

candidates were permitted to write the answers either in

Hindi or in English,or in both, according to their choice.

They have annexed to the counter-affidavit as Annexure R-1,

the question and answer-sheet pertaining to the applicant.

The applicant had written in Hindi and English in the said

sheet. The respondents have contended that the applicant

could not produce the original certificate within the time-

limit prescribed and, therefore, he was asked to appear in

the test,

9, l^e have carefully gone through the records of the

case and have heard the learned counsel for both the parties.
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The casa had been listed for admission on 21«4,1989.

The undisputed factual position is that the applicant

uas appointed as a Plessenger in 1966 on the, basis that

he had passed the UIII Class and at the time of his initial

appeintmentf the particulars regarding his educational

qualification had been verified by the authorities

concernad» i«e», the respondents* and a certified copy of

the yill Class certificate had been kept in the service-
t •

book of the applicant* For ouer tuo decades since then,

no question or doubt had been raised about his educational

qualifications*

10* The version of the applicant is that he uas asked

to produce the original certificate only when he sought

the reasons for rejection of his representation in

Decemberf 1987, The version of the respondents is that

before the test uas conducted in Septembery 1987» he uas

asked to produce the original certificate, but he failed

to do so uithin the time stipulated*

11* In our ©pinion, the mere fact that the applicant

failad to produce the original certificate ahen asked for,

should not by itself be a ground for holding that he has

not passed iVIlI Class for uhich proof uas available in the

service record* though in the form of a certified copy of

the certificate* In\ the circumstancesj the respondents

should have given the applicant reasonable time to

produce the original certificate if the same uas considered

necessary* In fact, the applicant has also produced a

temporary certificate issued by the school authorities on

:1.12.1987 eertifylng that had passed the
VIII Class in 1961, Therefore, ue are of the opinion

f
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that the applicant should not have been asked to appear

For a test which uas meant for personsuho had not passed

the VIII Class, In this context^ reference may be made
. . CX/w--- --

to the decision of the Supreme Court la

State of Haryana & Others Vs. Shamsher Dang Bahadur &

Other8» 1972 3LB 441 which uias fplloueel in State of Punjab

\/s, Pladan Singh & Othersj 1 972 3LR 44 6, In Shamsher Oang

Bahadur* s cassj the respondent;; had joined Government

service as a Clerk in the erstwhile Pepsu Secretariat in

1955, Pepsu State became a part of the State of Punjab in

November, 1956 under the provisions of the States Reorganisa.

^ tion i^ctf iTSSSi He uas prouisianally pronioted a® an
Assistant in •ecerabsr» 1959 in the Punjab Civil Secretariat

at Chandigarh, Houever, he was reverted as a Clerk in

Februaryt 1960 on the ground that he failed to qualify the

test prescribed under certain administrative instructions

issued in 1958, Under the relevant rules applicable to

the respondent; » a Senior Clark was entitled to be promoted

as Assistant without undergoing any test. In 1958, houever.

Government issued instructions providing, inter ajja. for

1^ holding a test for the purpose of prornofcion. The Supreme

Court held that the prescribing of such a test amounted to

alteration of the conditions of service and that the

same was not permissible,

12, In the present case, the applicant was entitled

to be promoted as Oaftry as he possessed the requisite

educational-qualifications. Therefore, it was not open
to the respondents to require hire to undergo a test

prescribed for those who did not possess the requisite
educational qualifications.- Asking him to undergo such
a test, would amount to alteration of conditions of service.
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apart from constituting a violation of the aicninistrative
instructions governing such promotion,

13, Ue are not itapressed by the apguraent of the respon

dents that the applicant was asked to undergo the test on

the ground that be did not produce the original certificata

uithin the time-litnit prescribed by thera. The administrative

instructions contained in CPR0»S9/73» do not envisage that

the respondents could ask a person to appear in the test

in case he does not produce the original certificate within

the time-limit prescribed by them* There is nothing on

record to indicate that the genuineness of the certified

copy ©f the Mill Class certificate furnished by the

applicant at the time of his entry into service in 1966

was doubted by the respondents# The proper course in

the present case would have been for the respondents not

to subject the applicant to undergo a test which is fneant

for those do not possess the requisite educational

qualification and to appoint him on a provisional basis

subject to his production o^ the original certificate, or
-other satisfactory his having passed the VIII

^ class as is evidenced by the certified copy of the
certificate kept in his service-book*

14, In the light of the above, the fact that the

applicant appeared for the test and failed, will have

t© be ignored, Ue further hold that the applicant

should be considered eligible for promotion to the post

of Daftry, treating hisn as having passed the tflll Class

examination as evidenced by the certified copy of the

certificate placed in his service record. Such promotion

should be effected from the same date on which his junior

was promoted as Oaftry,

• ••,,8,•t
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15. The respondents are directed to comply Gjith the

above directions uithin one month from the date of

communication of a copy of this order. The parties

uill bear their oun costs*

Q

(n.n, Mathur) (P.K. Kartha)
Administrative Plerober ice-Chairraan(3udl,)


