‘iﬁ: ; Central Administrative Tribunal
‘éﬁt ‘ Principal Bench, New Delhi N
Regn. No,OR=1565/88 Dates 26,4,1989,
Shri Sukha Hussain ssee Applicant
. Versus

UniO‘ﬂ of Ingia & Urs. seee Respﬁﬂdents
For the Applicant eees Shri R,K, Sheron, Advocate
For the Respondents eees Smt, Raj Kumari Chopra,Advocate,

CORAM: Hon'ble Shri P.K, Kartha, Vice-Chairman(Jusl, )
Hon'ble Shri M.M, Mathur, Administrative Member,

1« Uhether Reporters of local papers may be allouwed to
sse the Judgement? y&n

2, To be referred to the Reporter or nat?;xm

(Judgement of the Bench delivered by Hon'ble
Shri P.K. Kartha, Vice-Chairman)

The applicémf. who is working as a Nessenge: in»the

Headquarters, Delhi Area, Delhi Cantonment of the Army

Headquarte:s, filed this application under Section 19 of

the Administrative Tribunals Act, 1985, praying that
the respondentS'should'be directsd te promote him as
Baftry w,e.f 6th Gcfeber, 1986 and that the promotion of
'_two persons junior to him ag Daftries by the order dated
8th Dctoper, 1987 be quashed,
2. The facts of the case in brigf afe ag follows, The
applicant wés enrolled as a Sueeper on‘21.3.1963 in Hﬁgh“
Altitude Warfare School, C/o 56, A,P,0, In 1965, he yasg

transferred to J & K Centre, Guwalior, 1In 1666, he yas

declared surplus, The Army Headquarters decided that
those who had passed eighth class and were in possession
of VIII Class-original certificate, would be .adjusted

2gainst vacancies of Messengers ang would be remusteregd

in the category of Messenger, The applicant got hig
VIII Clagg certificate cerified by Lt, 8aluant”SingE

of Military Hespital, Gwalior, A certified copy of the
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same had been filsd iﬁ his Service Book, when he was
remustered as Messenger on 1,12,1966, - He was posted
permanently to the Military Hospital, Gualier as Messenger
WeBef, 1,12,1966, He was posted to the Headquarters, Delhi
Area, Delhi Cantonment on 1.2,1978, )

3. In October, two vacancies‘fe:,the post of Daftry
arose in Heédquartars, Delhi Area, The respondents issued
a circular calling six{serving Nessengefs, including the
applicant for a test and intervieu for pfomoticn to tﬁe
post of Daftry,

bde The Departmeﬁtal Promotion Committee testAuas‘hald
on 21st September, 1987, The applicant also appeared in
the test but was not declared successful, Tue of his
juniers, uhm\ware declared successful, were promoted as
Baftry by the impugned order dated 8th Dctober, 1987.

S«  The applicant has alleged that the question papeis
vere given in English and answers to the questions werse
alsc required to be given in English and no cholce was
given tao answer them in Hindi, He submitted his representa.
tion to the respondents on 26th October, 1987, wherein he
stated that he was quélified upte Class VIII, that as par

senierity, he . stood second on the list, that he could alse

-operate duplicating machine independently and that as per

CPRO~69/73y he fulfilled all conditions for promotién as

~Daftry, He also stated that he was not gilven the choice

of language for appearing in the test, He contended that

 the decision given by the D.P;C. was contrary to the rules

for promeotien as per CPRO 69/73, The respondsnts informed
him yide their letter dated 20th November, 1987 that hie
case had been examined in detailland rejected, He mads
further representations ta the respondents in May and June,
1988 on the same subject, In his representation‘gﬁfftfﬁ*
June, 1988, he hag stated that ~ghén;; reasgns for rééection
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ﬁf his representation dated 26,10,1987 were sought,
Sub, Ramji Ojha, one of the members of the DePsloy asgai
him te produce original certificéta of his having passed
the VIII Class, The applicant told him that the original
certificate had bsen eatenAbx white aﬁts. However, the
certified copy of the certificate, duly verified by Lt,
Balyant Simgh, Company Commander of N.ﬁ., Guwalier had
already been pasted im his service-book, Sub, Ojha asked
him to get the certificate verified from the school authori-
ties, Thereafter, the Principal of the School prepared a
temporary certificate, marksesheet and character certificate
and the applicant submittgd the samé‘to the respondents for
yverificatioen on 5.12.1987.(g;!g.ﬂnnexure-ﬁ to the rejeinder
. affidavit, p.30 of the paper-book), The applicant has
further stafed that the same has not been returned to him,
He hag also contended ;hat his certificate was initially
verifiesd in 1966 and on that basis, his post was converted
from Sweepar to Messsenger, Accerding to him, the reascn
- for a fresh verification after the test was held and
salectieh was appreoved, is not understeood,
6o . The applicant had sent a natiée to the respondents
under Section 80-C.P.C. on 6th June, 1588 .in which it was,
inter alja, contended that as far as the appointment of
Daftry ie concerned, no such test had been held in thé past
and the senicr-most Messenger used to get promotion to the
sa2id post on the basis of seniority,
7e The respondents have stated in their counter=
aff idavit that in terms of CPRO.69/73, Peons passessi;g
middle standard aducationél qualification, are eligible
for promotion te the grade of Daftry accarding to their
seniority subject to rejection of unF;t, According to the
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caid CPRO, those uho did not possess the minimum educational

qualifications; werse to be subjected to a test to ascertain ’
their suitability for appointment as Daftry, The test is

te be held either in English or im Hindi, agcording to the
choice of the candidate, The respendents have stated that
service-books of all Messengere working in the Qeadquarters,
Delhi Area, were scrutinised in order to find out suitable
candidates in terms of the aforesaid CPRO, Among th em, only
the applicent possessed the'middla standard educational
qualification, But in the service-book, only certified

true copy of VIII Class pass certificete was found and as
such, he was asked to produce his eoriginal certificats before
the Departmental Promotion Committee's test to be held on
21st September, 1987, .The applicant failed to produce the
same in time and, thersfore, he was tested aleng with other
Messengers for promotion to. the pest of Daftry, He was ‘net
declared successful in the test.

Be " Ag regards the test, the respondents have stated that
though the qusstions were given in English, the Departmantal
Promotion Cemmittee had explainsd the questions in Hindi and
candidates were permitted to write the answers either in
Hindi or in English,er in both, according te their choice,
They héve annexed to the counter-affidavit as Annexure R-1,
the question and ansuer-sheet pertaining teo the applicant.
The applicant had written in Hindi and English in the said
sheet, The respondents have contended that the applicant
~could not produce the original certificate within the time-
limit prescribed and, thersfore, he uas asked to appear in
the test,

9. We have carefully gone through the records of the

case and have heard the learned counsel for both the parties,
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' The-casa had been listed. for admissién on 21,4,1989,

The undisputei factual position is fhat the applicant |
,uas appnintad as a Messenger in 1966 on the, basis that

he had passed the VIII Class and at the tima of his lﬂitlal
‘appointment, the particulars regarding his aducatlonal

- qualification had been verified by the autherities
cancernai, i,e,, the réspandents, and a certified copy of-
the VIII Class certificata had been kept in the service-
book of the applicant, Far>overAtuo.depaies-since'than,
no question or doubt had been raised about his educational
qualifications,

10, The version mf the'applicant is that he uas askEd”
té produce the origimal certificate only when he sought
the reasons for rejection of his representation in
Dgcember, 1987, The'versian of the respondénts is that
before the test was conducted in September, 1987, he was
\‘asked te produce the ogiginai cértificate; but he failed
to do so within the time stipulated, .

11. In our apininn, the mere fact that the applicant
failed te produce the mriginal‘certificéte when asked faor,
should not by itself be a ground for holding that he has
'not passed VIII Class for which proof was available in the
service record, though in the form of a certified copy of
fhe certificate, inythé circumstances, the respondents
should have givqn the apﬁlicant reasonable time to

produce the 6riginal certificate if the same was considered
necessary. -In fact, the applicant has also produced a

temporary certlflcate 1ssued by the school authorities on
e pe Dok

-1.12,1987 cert;.ylng that,’“wh = .f

V11l Class.;n 1961, Therafore, we are of the opinion
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that the applicant should not have been asked te appear
for a test which was meant for persons.uho had not passed

the VIII Class, In this context, reference may be made
Qe -

Stats of Haryana & Others Vs, Shamshdr Jang Bahadur & ’
Others, 1972 SLR 441 yhich was followed in State of Punjab
Vs, Madan Singh & Others, 1972 SLR 446, In Shamsher Jang
Bahadur's case, the respondent: had joined Government

service as a Clerk in the erstuhile Pepsu Secrstariat in
1955, Pepsu State became a part of the State of Pﬁnjab in
Novembaer, 1956 under the provisions of the States Reorganisa-

tion fict,:i1956, He was provisisnally premoted as an

~Agsistant in Decembsr, 1959 ia the Punjab Civil Secretariat

at Chandigarh, Houever, he was reverted as a Clerk in

February, 1968 on the ground that he failed to qualify the

test prescribed under certain administrative instructions
issued in 1958, Undér the relevant rules applicable to

the respondent:, a Senior Clsrk was entitled ts be promoted
-ag Assistant without undergoing aﬁy tests In 1958, houever,
Government issued instructions providing, ;gggg;giig, for
holdihg a test for the purpose of promotion, The Supieme
Court held that the prescribing of such'a test amounted to
#he alteration of the conditions of service and that the
same was not permissible,

12, In the present case; the applicant was entitled

to be promoted 2as Daftry as he possessed the requisite
educationaI\qualificatians.' Therefore, it was not open’

to the respondsnis to require him to undergo a test
prescribed for those who did not possess the requisite
educational qualifications, . Asking him to underqgo such

a test, would amount to alteration of conditiens of service,
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‘apart from constituting a vinlatien of the administrative

instructions governing such promotien,

13. We are Rot impressed by tﬁe argumeﬁtjof the respone
dents thé%'the applicant was asked to undergo the test eon
the‘greuﬁﬁ that he did not produce the original cert;Ficéte

within the time-limit prescribed by them, The administrative

jnstructions contained in CPRO-69/73, do net envisage that

the respondents could ask a persen to appear in the test
in case he does not produce the original certiFicatQ‘within
the time-limit p:esbribed by them, There is nmothing on

record te indicate that the genuineness of the certified

copy of the VIII Class certificate furnished by the

‘applicant at the time of his entry into service in 1966 4

was doubte‘ by the respondents, The prOpé; course in

the prééent case would have been for the respondents not
to subject the applicant to undergo a test which is meaqt.
for those do not possess the requisite educational.

qualificatien and to appoint him on a §rovisianal basis

 subject to his production of the eriginal'cartificata; or

S g ‘-0:\/
-presf sof his having passed the VIII

clags as is evidenced by the certified copy of the

gertificate kept in his service«book,

14,  In the light of the above, the Fact that the
applicant appeared for the test and failed, will have

te be ignored., Ue furthsr hold that the applicant

should be considsred eligible for promotion to the pest

of Daftry, treating him as having passed the VIII Class
examination as evidenced by the certified copy of the
certificate placed in his gervice record, Such promotion
should be sffected from the same date on which his junier
was promoted as Daftry, |
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15, The respondents are directed to comply with the

above dirsctions within one month from the date of

Hbommunication of a copy of this order, The parties

. will bsar their own costs,

| 1
- @Luyg::ié
{Mm.M, Mathur) (P. K. Kartha)

Administrative Member Vice=Chairman(Judl,)



