Hon'bla Mr. Justice B. C. Saksena —
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PRINCIPAL BENCH
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0.A. N0.1551/88

New Delhi this the 20th day of Decembser, 1593
CURAM : |

THE HON'BLE MR. JUSTICC B. C. SAKLtNA, VICE CHAIRMAN |
THE HON'BLE MR. 5. R. ADIGE, MEMBER (A) ‘

Virender Singh,

Assistant Sub Inspector,

No. 1008/0 Min,

Special Branch,

0ffice of the Deputy Commissioner

of Police (Special Branch), '

Police Hqgrs., I.P. Estate,

New Deslhi - 110002, “ie Apnlicant

By Advocate Shri J. P, Verghese
Versus
1. Delhi Administration
> through its Chief Secretary,
' 0ld Secretariat, Oelhi,
2, Commnissicnar of Police,.
- Delhi Police, I.P. Estats,
Police Hgrs., ’
"New Oelhi = 110002. ess Respondents

By Advocate Nrs.‘Avnlsh Ahlawat
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By means ef this application, the applicant
secks quashing of Promotion List 'E' dated 1.11.1985

and'1.6.1988. He further sesks a direction to be

post of Sub Ihspector WeRBefo 1.11.1985 and

consequent ial reliafs.

l2. . The applicant was enlisted as a Constable in
the Delhi Police on 15.9.1555 and was oromoted as
Head Constable on 9.1.196%. He was promoted
thereafter as Assistant Sub Inspector on 12,.1,1971
and was confirmed on the sald post on 1.11.1976.
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He was chargeshaeted and was given a punishment of
forfeiture of four years’fsé?ﬁice which uas-
subsequently reduced io t wo ysars by an order nassed
on 18.4.1981. The forfeiture resulted in reduction

of pay from Rs.400/~ to Rs.380/- per month. The
applicant's candidature was considered for promotion
to the post of Sub Inspector by the DPC held in the
year 1985. His name was not includsed in the aromot ion
list 'E', He preferrec a repressntation which was

rejected on 7.4,1986.

3 Again, the applicant's candidature was
considered by the OPC in 1988. The promot ion

order of others is dated 1.6.1988 and the applicant's
name éoes not figure in that list. He preferred

a representation which was rejected.

~

4., A reply to the 0.A. was filed by the opposite
parties and the applicant haé also filed a rejoinder
thereto. The nzgessary pleadings and the reply

of ths respondents and the rejoinder will be noted
while considering the submissions mads by the

learned counsel for the partieé.

5. The learned counsel for the applicant Qrged
that non-inclusion of the applicant's name in the
promotidn lists dated 1.11.19&% and 1.6.1588 was
arbitrary and based on extranecus considsrations,
He submitted that by the order of punishment dated
18+4.1984, thrse censure entries awarded to the
applicant in the ysar 1980 were taken into
consideration while modifying the initial order

of punishment and forfeiture of only twe years'
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af his appr?vud.service were considered besides

2

approvsd service with permansnt effect reducing his
pay from Rs.400/- to Rs.380/- had been passad.

The opposite parties in their reply have not
indicated ths reasons found by the DFC for finding
the applicant unfit for promotion at ths select ion
held in the year 1985. Mrs. Ahlawat, learnad
counsel appearing for the epposite parties, heas
placed the procecdings of the UPC as also the
personal file of the applicant for our pérusal.

The said proceadings for the year 1985 disclose that
the three censure entries awarded to the applicant

in the ysar 1980 as él;o the order of forfaiture

his service record,

6o Thé precezdings of the OPC for the year 1588

alsc indicate the same position. In paragraph 2 of
their reply, the factors considered by the BPC have
been indicated. Thallearned counsel for the

applicant urged that the thres csnsures awarded in

the year 1980 ana the punishment order dated 18.4.71981
cannol be made the basis for considsring the

applicant unfit for promotion throughout his c areer.
The learned counsel for the opposite parties:
submitted that promoﬁians»to ihe nost of Sub Inspector
ares made on the basis of selection tempered with
geniority. The selection committez considers ths

ent ire servica record of all the eligible candidates
and on that basis judges ths suitability for
prometion; it was also urged by the lsarned counsel
for the oppoesite parties that the numper of posts

likely to be filled up by premotion are worked out
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. for tha gensral category as also the reserved
categories and those found fit to the extent of
/gvailability of posts are placed on promotion list 'E',

In this context, the learned counsel for .the opposite.

_parties invited ocur attention to Rule 5 of the

Delhi Police (Promotion & Confirmation) Rules, 1980.
The relevant provision of Rule 5(i) reads as
under :-

"S, General Principles of prometion —

(i, Promotions from one rank to anothar

and from louwer grade to the higher grade

.. in tha same rank shall be made by sele-

‘ction tempered by seniority, efficiency

and henssty shall bs the main factors

governing selsction. L&Lfficiency shall

be judged by service record, professional

~attainments and merit in departmental

tests. Whan the qualifications of two

officers are otherwise equal the senior

shall be promoted."
On the basis of the said provision, itwas urged
that the promotion has to bs made by’ sslection
tempered by seniority, efficiency .and henesty as
the main factors governing the selectien., Efficiency
is required to be jﬁdsed'by servige record,
professional attainments and merit in departmental

taests. B

T We may now consider the submiésion of the
learned counsel for the‘éppliCant'that at both the
celactions the three censure entries avarded in
thé'yéar 1980 to ?he applicant and the order of
punishment have béén shown as the adverse material
considered’against the applicant. The submission
of the learnad counsel for th% applicaﬁt as potad_

hereinabova was that in tha years 19385 and 1988, the,
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said material should ﬁot have bsen considered as

xit would amoﬁnt te double jeopardy and being punished
over and over again. Non-selection, in the Fifst
nlace, is ngt‘a pupishment in th® strict sense. If
the selection was to be tempered with seniority and
it uas open to the DPFC to look into the entiré record
of ths candidaté in gusstion, we are .of the opinion

that merely by reason of the fact that three censure

entries auarded to the appllcant in the year 1980

-and the erder of punishment of ferfeiture of

ajproved service of tuc years having been considsred
also will not render the decision of ths DPC finding
the applicant unfit for'promot;on illegal. Further,

since there is no allegation of mala fides against

A

any of the members of tha DPC, we see no justification

to lnterfere with the Bﬁﬁ#ﬁ%%%ﬁﬂ%%gae by the DPC

with regard to the suitability or otherwise for
promotion.ﬁf the applicant. From the proceedings‘of
the DPC.uhichlhaue:bEsn placed for our consideratioen
by the léarnéd counsel for the'opposite partiss,

we find that the DPC had DrOce¢ded to classify the
annual entries on msrlta and on the basis of the
sald clas ification coupled with the puniéhments
lmposed on any partlcular candldate have bedn
considered. On a over all assessment of thess and
othef factors, the suitability had besn adjudged.

T hh— :
The a£§§§§£32£a§ar suitability is entirely in the

’vdiscreticn of the UPC and in the absence cof any

material eor pleadlngs before us we are in no
poultlon to adgudge for ourselves the Sultablllty

ef the applicant for promoticn.
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8. Tha learned counsel fcr the applicant c1ted a
few decisions which may ba noted. The first dec151on
is reported in 1988 (Supp) SCC 669 = Shiv Kumar
Sharma vs, Haryana State ilectricity Board, Phandigarh
& Others. In the saig case the appellang was on
prcbation. The Board found that the appellant

had satlafactorlly completed the period of prcbatxcn
but still without any explanaticn his conflrmatlcn

was deferred till 1 12 1569, uhexaas the persons
junier te h1m were conflrmed u.e.f.‘1 «4.1969. A minoc
penalty of stoppage of one increment without any ,
future effect was imposed on the appellant after
disciplinar} proceedings had been-neld. The’Apex'
Court, in the facts of that case, fcund that there

was no material to show as to why.the appellant was
confirmed w.e.f. 1.12,1565 when he had completed his
probationary period of tuwo years satisfactorily.

The plea advanced on behalf aof theneoard that because

of the minor penalty 1mposed on the appellant he uas

"conflrmad later than hlS juniers, did not find

favour with the Apax Court. It also, in the
circumstances, held that for the same ac# of misconduct
tne apcellant had been punished tuice.. On a deeper
analysis of the said judgment it “appears tc us
that the Aoex Court in the first place held that the
questlcn af senlcrlty has nothing to ‘do with the
penalty that was imposed on the appellant. Secondly,
it helc that the archaic rule of csnfirmaticn which
is still in force gives a scope to the axecutiva
authority te act arbitrarily or mala fide‘giving
rise to unnecessafy litigatidn. On the basis of

\ .
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its earlier decision in S. B. Patwardhan vs., State
of Maharashtra, (1977) 8 SCC 399, the view with regard
te seniority being based on confirmation bsing illegal

. (Shyv Kumar Shaxma ) SmF«a)
was propdunded. The said decision% to our mind, Bh
would not be applicable., In the case before the

Apex C0uft,“the Board had feund that the appellant

had satisfactorily completed twe years and thus

could have been confirmed aleng with his juniors.

His confirmation fraom a later date was found to be

vithout any Explahation.

S. in the instant case, the suitabilify of the
abplicant for promoticn has been judged by ths DPC

in accordance with the promqtion rules. 1t has not
confined itself to the punishmenfs imposed upon

fhe applicant. That being soc, we are not impressed
uith the submissién that the punishment cf forfeiture
of approved, service fort wo ysars in spité éf earlier
three censure entries awvarded in the year 1980

has the efféct of‘wipingvout the censure sntries.

An over all view ﬁf the applicant's.reéo;d of servicé,
his seniocrity etc., was kept in view by the DPC.

In fhe absence of any alleéaticns of mala fides and

it not being within our jurisdiction to supplant

‘the decision of the DPC with regard to suitability,

we find no justification for any interference.

10. The lesarned counsel for the applicant next cited

a decision of the Supremeltourt repo;ted in AIR 1974
SC 555 = £. P. Ro)appa ve. State of Tamil Nadu & Anr.
The learnsd counsel placed reliance on paragraph 85
of the said judgment. It was observed ?y the Apex

Court that "Articles 14 and 16 strike at arbitrariness

\
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in Stafe action and ensure fairness and equality of
treatment. They regquire that State act ion must bg
based on valid relevant principles applicable alike
te all similarly situate and it must not be guided
by any extraneous or irrelevant considerations
because that would be denial of equality." In the
facts of the instant case, the same guidelines have -
uniformly been applied to all eligible candidates
for promotion to the pest of Sub Inspector. The
learned counsel for the applicant, however, laid
great stress that the action was guided by
extransous and irreleuant considerations. In our
spinion, the three censure entriss and the punishment
const ituted valid factors for judging the suitability
af the apﬁlicant. Besides other factors, it cannot
be said that the DPC had based its decision on
extraﬁeous factors. Theoratically speaking, the
arguﬁent advanced'by thé learned counsel appears to
be not without ferce. The punishments once imposed
should not be considsred over and again. In this
coentext, the learned counssl for the applicant also

urged that the applicant had earned 22 commendat ions.,

In the procesdings of the DPC, the same had been

ment ioned, and thus, there is ne reason for us to
believe that the said commendations have been
overlcoked by the DPC. Besides the tHree censure
entriss and the punishment, the'classificatian of
the applicant's annual character-roll had alsoc besan
made by ﬁhe OPC. Evidently, it was not better than

the other candidates found fit.

\
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1. The learned Counsel for the agplicant cited
another decision reported in ATR 1986 (2) CAT 651 -
P. C. Sherma vs. Signal Inspector & tuwo others.
In the said case, punishment of stoppage of one
set of passes for the year 1981 had bean imposed,
Thereafter, the punishment was enhanced by stopping
increments Fof six months from 6.3.1982. The
Allahabad Bench of the Tribunal helg that the
enhancement was uncalled for because a person
cannet be punished for the same of fence twice.
el ' The facts in the said case are not comparable with
‘ ' the facts of the instant case. Accordingly, we

are of the opinion that the said decisiocn in no

manner advances the applicant's case before us.

12, At/tha'hearing, we wers informed that the
applicant has since retired. 1In the year 1991
he was granted promotion to the rank of Sub Inspector

of Policeﬂ

- 13. In view of the foregoing, the application lacks
merit and is accordingly dismissed. There shall

‘be no orders as to costs.

( S. ige- ) ( B. C. Saksena )
Wember (A) : Vige=-Chairman (3J)

/as/




