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Central Administrative Tribunal
Principal Bench, New Delhi A

AEn—

Regn, No,CA-1494/88 Date:10-02-1989.

A S —t—

Shri Radha Kant Jha eee. Applicant
Uersﬁs |
E:éggegf India and cooe Respondgnts
For the Applicant eeee Shri V.K. Choudhry,Advocats.
‘For the Respondents eses Shri N.S, Mehta, Advocate,

CORAM: Hon'ble Shri B.N, Jayasimha, Vice-Chairman(Admn, )
~ Hon'ble Shri P.K. Kartha, Vice-Chairman {Judl,),

1. Whether Reporters of local papers may bs allowed to
see the Judgement?y.»

2. To be referred to the Reporter or not? J\»

(Judgement of the Bench deliversd by Hon'ble
Shri P.K. Kartha, Vice-Chairman)

The qusstion whether @ Government servant vhose

termination from service was held to be illegal by the

Supreme Court and who ués awvarded 3/4 back wages from

the date of termination upfe the date of his attaining
the age of 58 years, can move this Tribunal claiming
damages to the éune'of Rs,50 lakhs for alleged violatien
of his Fundamental Rights under Erticles 14 and 16 of the
Constitution on acceunt of such mrongfui termination of
service arises for consideratibn in this application
éiled“by the applicéht under Section. 19 of the Administra-
tive Tribunals Act, 1985,

2, The facts of the case in brief are.that the
applicant had been initially appointed to the post of
Téacher/lhstructor in the Teachers Training Wings |

Reformatory School, Hézari‘Bagh in the State of Bihar,

In 1959, in response to an advertisement published in

the nsuspapers, he mads an application to the Chief
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Commissioner, Andaman & Nicobar Islands, Fdr His appointmeat
to the post of Instructer {Cane and Bamboo Works) under
Andaman & Nicobar Administration,. He was appointed to the
said post w.e,f, 9.10.1959 and continued to work till 1966

when he was appointed to the post of Extension Officer
. (

(Industries) on an officiating basis, His services were,
houever, terminated by an order dated 11,5,1971 w.e.f,
25.7.,1967. The order of termination reads as followséw

‘ "In pursuance of the proviso to sub-rule
(1) of Rule 5 of the Central Services
{Temporary Service)Rules, 1955, I hereby
terminate with effect from 25th July, 1967
the services of Shri Radha Kant Jha and
direct that he shall be paid a sum equivalent
to the amount of pay and allowances for a
period of ‘one month {in lieu of the peried of
ons month in lieu of ‘the period of notice)
calculated at the same rate at which he was
drauwing them immediately before the 20th
July, 1967 {this supersedes my order No,1899
L dated 7th July, 1957)," '

3, The applicant challenged the order of termination
of his services before the Calcutﬁa High Court, The High
Court upheld the'impugned order of ﬁérminatien but held
that the order of termination should be effactive from
11.5.1971 and not from 25,7.1967.

4; Against the judgement of the Calcutta High Court,
the applicant preférred and appeal to the Supreme Court
which vas disposed df vide judgement and order dated
5.5.198%, the eperative part of which reads as follous:i-

"oocooooue think that it was not right that the X
services of the appellant should have besn
terminated in that fashion, He was entitled
to be reverted to the post which he uwas
previously holding, In that view, the order
terminating the service of the appellant is
quashed, The question nouw is what is the
relief to be granted to the appellant, At
this distance of time there is no point in
directing the reinstatement of the appellant
as Instructor, Nor is it posshble for us to
award full back wages for this long peried,
Instedad of remitting the matter to the High
Court to find out whether the appellant uas
gainfully employed during this period, we
think that the interests of justice will be
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sufficiently met if the appellant is awarded
three-fourth back wages from the data of
termination of service upto date or to the
date of his attaining the ags of 58 years,-
whichever is earlier,"
4, In the present application, the applicant has
again challenged the impugned order of termination as’
illegal and unjustified, He has further stated that he
has suffered huge less as described belout= |
i) The pstitioner was a young and éfomising
_officér and in normal course, he would
have risen high in service and would have
become by now the Director of Industries,
" but the promisiﬁg Fﬁture was cut short by
the wrongful termination of his service,
ii) The petitioner lost his reputation and
| lost social prest;be and suffered indig-

nity in life on account of the wrongful
termination of his service; |

1ii) The petitionsr has suf fered great financial
hardship in maintaining himself and his
family members on account of thé wrongful
terminatioﬁ of his service, Ever since
the tarminqtion'of his service, tﬁo pet i-
tioner remained out of job and had to sell
of f his movable and immovable property and
his wife's ornaments and take recourse te
borrewings tq sustain himself,

iv) The education of the children of'yhé peti-
tioner suffered greatly on account of the
finaﬁcial difficultiés caused to the
petitioner; ) A
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vi)

vii)

viii)

ix)
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The marriage of thfee of the petitioner's
daughters couldlnot be held 35 far on
account of the financial difficulties,

The marriage of three daughters of the
petitioner could not be suitably solemnised
according te the social status of the =~
petitioner due to difﬁiculties arising

out of the terﬁination order,

The health of the family including that

of the petitioner suffered on account of
mal-nutrition and impropér diet due te the

financial hardship caused by the wrangful

‘terminatioen order,

The petiti?ner suffered mental agony and
torture asia result of which his hair have
gone grey prematursly and hie health has
been shattered due to tréuma caused by the
urbngful termination order,

The fundamental rights of the petitiener
gua-rénteed by Articles 14, 16 and 21 of the
Cdnstitution have been violated by the

vrongful termination order,

The applicant has assessed his claim for compensation

way of damages for urongful termination of his services

Rs,50 lakhs,

The respondents have filed a counter-affidavit

uhareiﬁﬁthey have contended that the application is no§

maintainable and is liable to be dismissed at the admission

sfage iteslf, They have contended that the applicant did

not claim any damages when he had filed an appeal in the

Supreme Court and, therefore, the claim is now barred on

S
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the principles of Order 2, Rule 2 of the Civil Procedure

Code and the principle of res judicata, The respondents

.have alse contended that this Tribunal is invested with
the jurisdiction relating to service matters only and not
uwith any ether powers bf’a civil ceurt, The claim for
damages made by the applicant is not a service mattéqip
and hence the Tribunal has no jurisdiction in the matter.‘
Finally, it has been contended that the application is
barred by limitation,
7o We have carefully gone threugh the recerds of the
cags and have heard the learned counsel for both the
parties, The learned counsel for the applgcanﬁ stated
that the point raised in the present applicetion is the
first of its kind and, thereéore; an authoritative ruling
. on the sams is called for,
8, At the outset, we may refsr tu’the definition af
"service matter contadined in Section 3{(g) of the
Administrative Tribunals Act, 1985 which is as followsie
"lsgrvice matters", in relation to a person
means all matters relating to the conditions of
of his service in connection with the affairs of
the Union or of any State or of any lecal or
other authority within the territeory of India
or under the control of the Government of India,
er, as the case may be, of any corporation
{or society) owned or controlléd by the Govern-

ment, as respects - :

(i) remuneration {including allpuances),
pension and other retirement benefits;

{ii) tenure including confirmation,seniority,
promotion, reversion, premature retirement
and superannuation;

. (iii) leave of any. kind; ‘ ‘
(iv) disciplinary matters; or
{v) any other matter whatseever;"
In eur oepinien, the expression "service matten is wide

enough to cover any matter uﬁatsoever other than thoss

-
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‘ onumerate:;!' in (i) te (iv) above., This is clear from the

.Tesiduary clause (v) which deals with "any other matter

whatseever", In view ef this, the Tfibuh&l has adjudicated

upon matters net specifically enumerated in (i) te (iv),
such as matters relating te the allotment of Gevernment

accommedatisn and the like,

8-A, The ﬁaint arises whether in the facts and
circumstances ef the case, it is open‘to the applicent te
claim general damages on @ccoﬁnt of the alleged uwrongful
te:minatign of service when hse had alrsady scught reliefs
before the Calcutta High Court and the Supreme Court agsinst
;hgltgrminagicn of his services, The further point is |
vhether a claim_for damages for tort can be made in an
application filed before the Tribunal on the plea that it

is a service matter,

8-8., - In our opinien, if a claim could have been
raised by the applicant before the Calcutta High Court

and the Supreme. Court, where he had challenéed the alleged
wrongful termination ef his services, he will not be

entitled to file an application in the Tribunal, In such

a case, we think that the ;ule of construcfive res judicata

would apply, We are not impressed by the contentien of the

applicant that hé could come up with such a claim only aftéer
" the Supreme Ceurt had adjudged the termiration to be wrongful

In Shri Devi Lal Modi Vs, Sales Tax Officer, Ratlam, M. I.R,

1965 SC 1150 at 1152, the Supreme Court dsclared the lau

as fellousi=

m.....This rule postulates that if a plea ceuld
have been taken a party in a proceeding betusen
him and his opponrent, he weuld not be permitted to
take that plea against the same party in a subse-
guent procesding which is based d@n: the same

caute of action; but basically, even this vieuw is
founded on the sams considerations of public
poelicy, because if the deoctrine of constructive
res judicata is not applied to writ proceedings,
it weuld be open to the party to take one preceeding
after another and urge neu grounds svery time; and
that plainly is inceonsistent with censiderations
of public policy te which we have just referred,"
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9, The abeve ruling was followed by the Supreme Court

in State of U.P, Vs, Nawab Hussain, 1977 S.C. (L&S) 362
(see alse Yorkmen of Cochin Port Trust Vs, Board of
Trustees, Cochin Port Trust, A.I.R. 1978, S.C. 1283).
10,  In vieu of the above, the presanf application is
barred by the rule of constructive res judicata, -

11. The apbiicant is @also under a basic misconception
that For'tho alleged infringement of his fundamental .
rights under Articles 14 and 16 of the Comstitution, he
is entitled to file the present application claiming
damages over and above tﬁe relief already granted by

the Supreme Court to him téwafdé back uageé.. Any such
‘claim may be raised in an action for tortious liability
of the Union of India in a:.civil court, To our mind,
such a claim is unrelated to any cause of action arising
out of inffingement of any fundamsntal right, ‘In a case
where the fundamental riéht enshrined in Articles 14‘and
16 of the Constitution are inFringed, the applicant is
entitled to seek reinstatement in service with full back
wages and similar other'relian.,‘HB cannot, however,
claim géneral damageé for the same cause of action ‘under
an°ifelication bofore the Tripaesic” Vit procesdingior in
12, The question whether the Tribunal has the juris-
diction te adjudicate upon the'élaim for damages as &
service matter, héé been considered by. the Madras Bench
of the Tribunal in:Lgksﬁmi Pennappan Vs, the Controller,
V. S.SeCo, ISRO, Trivandrum, 1988 (1) SLJ, CAT 449 and by
the Ahmedabad Bench in Dr, Dhum Singh Vs, Unien of India
& Others, 1986 (4) SLJ, CAT 307,

13. In the case before the Nadrés Bench, the applicant

had been sanctioned a house-building advance by ths

Q—
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respondents, The respondents passed an order stating that
as he had failed to utilise the funds allotted, he should
refund the sntire advance draun by him, The applicant
chéllenged the validity of the said order and sought.for
a direction to the respondents to release the next instal-
ment of the advanpé. He also prayea for a sum of Rs,1140/-
by‘uay of damages for nan-disburseﬁent of the subsequent
instalment in time. The Tribunal accepted the contention
" of the respondents that the claim for damages "does not
pertain to service matter and has te be pursued in a.
civil court", The Tfibunaildid not however, give any
reasonlng for the above conclusion, | _
14, In the case before the Ahmedabad Bench, the applzcant
had claimed a sum of Rs.1500/— by way of damagss for urong-
FuI suspension, It uas held that the clalm for damages
on the basis of tort is not lagally sustdinable on the
ground that "reversion frem higher pest te a lewer post,
éUSpension from duty, removal from service, etc,, of any
Governmant servant are the sovereign acts of the Govt, "
In this context, the Tribunal relied upon the decisien of
tﬁa Supreme Court in Kasturi Lal Vs, State of U.P., Ao IR,
1965 S.C. 1039, |
15, The questien whether the Suérsme Court can auard
dah.ges’iﬁ precéedings under A;ticle:jz of the~Constitut;on,i
came up For~c6nsidefati§n in,Kéma; Kumar Puri Vs, M/s
Bombay Marine Engineering Works (P), Ltd.,, 1982 (1) S.C.Ce
500, In that éass, the petitiener, who uas'emplayéd ag a
Seamen Creu in a private cempany, contsnded that since the
respondents withheld his serv;ce-book ulthout any. lauful
sxcuse and thus deprived Bimlef the chance of employment,
they are liable te pay_damagés to him, Rejecting this
&
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‘contention, the Supreme Court observed as follouss-

“Unfortunately, however, in proceedings under

Article 32 of the Constitutien, we canpnot

award damages for which the petitioner can

file an appropriate civil suit, if so advised",
16, The claim for damages can be viewed from tuo
angles - fpr breach EP contract of service, and for the
~employer having cbmmitted a tort. Rnyzfgé,breach of
 contract of service arises in the relationsﬁip of master
. and servant in'privaﬁe employment, In such a case, a
suit for wrongful dismissal and damages will lie, Under
Industrial Lav as well as Service Lauw applic?bla to
Governmaht servants, the court is éntitled tg direct
reinstatement_in service, payment of back wages and thes
‘likeg instead of auarding damage§ (2222 Indian Airlines
Corporation Vs.‘Sukhdoe.Rai, 1971 (1) SLR 1496 (Supreme
Court); Smt, J, Tewari Vs, Smt. Jewala Devi Vidyamandir
& Others, 1979 (1) SLR 614 (SC); and Execdtiup’Comﬁittae
of Vaish Degree College Vs, Lakshmi Naraiﬁ,.AIR 1978 S.C.
888), The claim for damages for tort is a separate head
of liability and can be enforced only in accordance with
the provisions of Article 300 of the Constitution by
- filing a civil suit in a competent court, | _
17. The plea that the Gevernment is liable to paygenenal
damages for alleged violation of Articles 14 and 16 of
thé Constitution, is, therefore, untenable in lau, The
Supreme Court haé already direcﬁed the respondents to pay
to the. applicant 3/4 back uages.frem the date of termination
of serQice upto the date of his attaining tﬁé age of 58 years
The said sum represents damages or compensation for wrongful
termination of his services, In addition to this, if the
applicant wants to claim damages, he may file a civil suit,
‘if so advised, In that svent, the civil court may consider

- O
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the tenability of the claim in ths light of the principles
laid douwn by the Supfemo Court in regard te the torticus
liability of the Government for the acts of its servants,
18. In the facts and circumstances of the case, we see
no merit in the present application and the same is

dismissed at the admission staée. There will be no

order as to costs,

Q\«M’“" 07\/ J V\ \/J\,
A U
(PaK, Kartha) (B.N, Jay331mha)
Vice-Chairman(Judl, ) Vice-Chairman{Admn, )



