
••^

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

PRINCIPAL BENCH I NEU DELHI :

1. Regn. No.1469/88

ShriA.A.Khan

2. Regn. No.1476/88

Shri S ®P. nisra

SfC^egn.1487/83
Shri Bankey Lai

4. Regn, No.1488/88

Shri D.N. Tanon

5. Regn. No.1496/38

Shri 3it Singh Tunka

Versus

Union of India and Others

For the applicants

For the respondents

Dats of Decision 25.11.88

• ..., Applicant.

.... Applicant.

.... Applicant.

.... Applicant.

.... Applicant.

..... Respondents.

.... Shri V.Sekhar,
Advocate,

.... Shri K.N.R. Pillai,
Advocate.

Cor^ Hon'ble Shri P.K. Kartha,Vice Chairman (Dudl.)
Hon ble Shri P. Srinivasan, Administrative-

Member .

1. IJhether Reporters of local papers may be V
alloued to see the 3-jdgment?

2. To be referred to the Reporter or not?

fc •

JUDGMENT

(Judgment of the Bench delivered by
Hon ble Shri P. Srinivasan,
Administrative Member).



•• " •• •Ihe ^iv^./appncants^beTore .us^uere. B of the.
- - North Eastsi^ Railuay bBfojrB they uere removed from

'service by uay orpuni^ment by orders passed by.the
^ ' disciplinary, autho^rity und,ar the Railway Servants (Dis- .

'cipline and A^pyar) ("the Rules" for short)
.on different .-dates, in. February 1981'. The disciplinary ^

autHoVity did n6t" =hbld any inquiry before inflicting the

I'punishment on the Jirouhd'̂ at, in the circumstances pre
vailing at the ?tirti8 5. it uas not reasonably practicable

to do so. .Pepar):mental appeals filed by the applicants
against these'-orders uBre^. d by the appellate

authority by order^' passed on various dates in August

193:1 . The applicants-ther challenged their punishment

in Urit Petition$filed 'before the Allahabad High Court.
. These petitions;'along^ uU^^ other urit petitions filed in

different High Court's raising similar issues uere trans

ferred to the Supreme Court and rejected by that Court

by a common judgment pronounced on 11.7.1935 and reported

under the main cause title of Union of India vs. Tulsir^

Patel in 1985 (3) SCC 398. As seen from the majority

judgment in that case delivered by Madon 3, the orders

of punishment uiere challsnged before the court on purely

- legal grounds to uhich ue will have occasion to revert

in this order.

2. After the aforesaid judgment in Tulsiram Patel®s

case, the applicants filed fresh departmental appeals

challenging the orders of punishment passed against them.

Since these appeals remained, unattended for long, the

applicants filed applications before the Allahabad Bench

—-—

J ^

^^<4: r



,

:' I' J-

• *-h

-> -i•.'^ 0-

-i ' l\ •)

iDlA ^O i:

' r; .i

r*""

- 3 -

of this Tribunal (OA 300 to 309 of 1987) seeking a

:- .d to the aopellate authority to dispose of the

i'.'. - v; 1.-.said apoeals early after holding an J.i^quiryi: '. These ' • .

, . applications uere ;disposed of by a common judgnent.

delivered on h2.5kT937^ The Allahabad Bench held^/v ' /,^

' " " ?y- .^tiftalsth'Brb -uas 'no 'ptouision^ to ^enable the .

!i-'Jv p <.appj^ip^nts to. file repetitive, appeals, and •since-appeals.
filed earlier against the same orders had .already•been

'• •• • '̂'diipbsBd oy in August 1931'/the-of the ^

Bench, dBclif^ed;,t.D^;.lssuB an to .the appellate,

authority, as:prayed fpr by the applicants. .A Special

Leave Petition'against this judgraeh't uaS re jecte

JCn • Sjjprerne-:EiDijit-!oni-t8.V.19!P;.?/

;3i,-'hndaunted-'by'repekted failutBs, the applicart^ v

• //fappifoached tiiB failua^^.aut once again", this

tira^ through uhat; they,terniBd "revision petitions?
. iddressed to the tGeneral Wanager (Operations) , North ' .

•i; I i .• ?;•;' " • .V East'Brn'-Rai® various dates , from February

.to nay,/193Bv .^in .these petitions, they requested, that a •

-propar inquiry^riou held agaihst them .after framing
cliargesv sinWe the conditions preventing the conduct of

:..--i arT;;inquiry uhidh prevailed, in ,1 9B;1 •uhen the disciplinary

and appellate'authorities passed orders uere no longer

in existence. Since no action uias taken on these peti- .,

• tibns' for a: perio.d of SiX: m.pnthg, and, more, the applicants

have, filed the present applications uhich have come

iefore.us today for admission.
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•-,G'̂ ;::f , '̂:v•>,;:? ''̂ •c\-''-,r\.y).:\\:i:; .v^i'; • ;v-K-;'-r; ^ , .-.. % %

- appflicaMon^^^
, main prayers: ,

VI ) , That. t he qr der,s, .o f, t hs,, di sc i -
plinary authority passed on

•\/arious! da,t 19B1

V 5\cremouihg-.theTvappllc^htls''^ frorh '

llatie authority parsed in
' : ' " ' " August 1981 confibrming the

.5 ,^, penalty bei qtiash^idV^ any'

2) that the revisional authority
. ' ' be directed to" consider and

. .dispbse^of the^revisibn-pfeti-
. tions filed by the applicants

:c ^pf the
judgments of the Supreme Court

in tuisifam Patel's case,
...rvSatya Vir ^Siriighf's•-cdse'^an^ •'

, Hari /.Singh ,C houdha r yVs,cas e; jj

: '-••••

;• , 5r<; Shri- .Hi;'N .R... Rillai, learned Counsel for the Rail-

uayS: raised ra pKeliniinary objection that 'the applications^

;i insp/ar „as:,th;ey chai'leri^e -ttie::o:rd'eF-&^^df'̂ tHe 'disciplinary'^
.and appellate. aut.hoxit:ie;s^.is badly delaygd'̂ aWd should not

:be^ entertained\hy-this Tribunal.- Shri- U. S^khar, learned

;. Counsel fon the applicants confined his argunvents to the

second firayer. in the ^applicatibfr as :&et '̂ out 'above. This,

,our, ppinionis as-j it should be. Fitstly, the tuo

prayers are incoasistent; with, each; ^tber^ • If- the orders

of the disciplinary and appellate authbrities^ uere to be

quashed, the revision petitions filed by the applicants,
uould Ibnger survive'for consideVation. Moreover there
is aa even^mor^ seribus pbjectioV to our ^tertaining the

-:i S



first prayer. Th orders of the disciplinary and appe-

• "liate a'atho'ritiB^^^^ aiready' ther^ befdre the Supreme

Court in Tulsiram Patel's case. They uerechalle^ \

"be foTe''tfre court' oh i'egai" grounds which were rejected
• ••••

by thegfi,Lordships, Ttius,these orders have become final,

having;:be.en; Court. It uould be

' - sheeT'impertinence :on^b to entertain any challenge

against these orders,op any.ground uhatsoeuer. Ue need

not there/pre;gpcinto,thenobjection of Shri Patel that

the application is belated with reference to these

the first prayer set o^ut

,,,abpye .aS; not 5being maintainable •

' '6, So fat' as tb,s sedohd prayer set out above is

cbhcefnedj/the bar of limitatibn does not apply to it.

The,,revision RefcitionS' taere-<:filed by the applicants to

th'S-'-Geiieral Manager in 19B3 and they remained unattended

.._/or .;:Six.;mqinth;S ,?arid .more ..thsrbafter-.^ • ThEi' period of limi-

^tastion fprr-fili :an vapplib^ation •in -suD'^ a case commences

. -p,n -the completrion .of six ifflonths fr-om'-th~e dSte of filing

,th;e spetitipn iandJ 9x,Rfcres'*a:t^ the end of brte ysar thereafter,

- Reckpned dri; th,ts manner, limitation in' these cases ubuld

. , .. expire ,;qrily> in 1 9B9, the: eixact date" in each case depending

' -the dates on- uhich each'6;f the- applicants^ presented his

, reiv/isioH; petitioh.,:.; iTherefore the application is in time

sx); far. as it r^elat;ea to ^tfie j^eCdnd prayer "and' ue hold

/ ac^cp^dingly.. ju isr'r./r rs '̂. \ •

7^, The next objection of Shri.Pillai on behalf of the

respondents uas that _the rev/isipnl petitions filed by the

applicants in respect of ^yhi,ch a direction is sought in

the second prayer being themselves barred by liraitaticn
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they could not be entertained by the revisional authority^

and SO-this ,Tribunal, should-not issue.,,any direction for

,, earI7 ,disposal ofVthese-petitions .as. ppay,BP for. Counter-

; ing thisr,. Shri . Sekh.ar presented thxaf, ^alternative argu^-

,. , ments-, to .shpu that the, rfvision^l-. authority uas not pre-

, . eluded,, frptii eptBrtainjing ,the^:petiti:pn,Sv on-the ground of

, ,, limitatipnl ^ judg^enti of: the Patna Bench

: . ..o.f, this Tribunal.^., he j Subrnitt,ad thaip there- uias no time

J-imit.. for .filing^: rev-isiop pefcitlqns, under, the Rules ,

•(2;), BVBn i;f there ^uas .suchr^ar/tifne, -li.m^^ Rules them-

/ , selves provided for, cp,ndpnat|fln .of-delay , i^ appropriate

^^cases, by, the s,reyi.si.onal: aythp and (3)/the applicanffc

, in J:he4?; reyifipav peti^ipns:, ^were:,;-; msre^^^ for

their, right. to., be- heard , based on. .the; audd ; alteram partem
'.Jv::,; "• H" "

.. .rule ,pf natural j,ustice-,uhich;;uas:,fimbj|d,ded. in Article 14

, , as . uell. as in Article 311 (2), pf-rth,e Cpnstritution and no

. ..limitatdpn up,u3,d : a,pp:ly. for:., en,rorei-ng-; Fundamental Right-*

, 7* Before use consider Shri Pillai's objection and

the reply of Shri Sekhar thereto set out above, ue hav^

to examine a more fundamental question, viz., whether

after the decision in Tulsiram Patel's case, a revision

petition by the applicants to the departmental authori-

ties in respect of the punishment imposed uponj^ill at

all lie. For this purpose it is necessary to understand

the scope of the controversy raised before their Lord

ships in that case and the decision of the court thereon.

, As already indicated, above , in-Tulsiram..Patel's

case.the orders i.rnppsing penalty pn the,^ applicants were

challenged on purely: le.gal.;gropnd,s ^se® oara 147 of the

• judgement). . By their common jud.g.me^nttheir Lordships



' tl^ '̂posWd' df sSwBtai-urit ' pBtitiohs *anB 'u^ appeals

• cbiicBTning dff£ of different l^epartiinents of the

; Ed«B-rrtfnenti '• So'^fir^BS tjfficial^ r&iluays are

" 'c6hCBfhBd-tftB^a6[Slicaht beihg -among' them-t^ court

•"bbs^rv^d that''^in"'8a''ch\o^^f ttiBsi c^"^es4:rau^B(ii)

'• Rule the Railuay' Setuah^'Rules or clause (b)

^ ^b f thB Sscond- prbviso•to ' Article 311X2)' or ' both , as
I _ . ; _' ....

the-^cass'm^y'bBv^usre" pribpBrly 'appi'isdv ' All these

fiiattB-rs thireforB^^^^^ to'be dismissBd"/, The
, . h

' Court -accbrdingly^dismisked tHS ijtit pstition?- The

'^•effBCt-d'f the decisioh'uas'that'the'bttfer^'of the

^tJi'scipllnary'^iand ' appeli^te'':authdritie& Btbbd confirmed

iL-k byi.^fch '̂ cburtthe only ground-of' cha^ agai^^^ them
hav/rn|j-been rajseted^, - The quistlbh to uhibh^hav/e

. t. ^d'd'r'B'ss burseix/Bb 'is uihe'thar'tile jLidyment in Tulsiram

- Patbl'S; case bars the applicants ftom^ sea king further

dapartmental remedies available to them under the

Rules beyond the stage of appeal? revision is one

such ramedy,. Ue think not. Uhat the Supreme Court

decided was that the disciplinary and appellats

authorities rightly dispensad with an inquiry in terms

J 1 of Clause (b) of the second proviso to Article 31l(2)

and the corresponding service rule. In this givsn

situation an inquiry not being possible, thsir Lord

ships held that on the facts available uith the dis

ciplinary and appellate authorities the penalty imposed

r\:: * by'them yas'justified. But -if -the petitioners before

•the Court had ftbt exhaustBd'all the departmental

^ r&medi'es iavailable: Ab them ba fore' coming* to court they

Tcould stiir'go to-the departmdntal authorities and ra-
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quest that an inquiry be held on the ground that the

situa^pn had so changed as to make it possible to do

so. This is uhat their Lordships said on the subject:

- . , , - .'^Jn .the •cas&,.o^ ithoBs, governmentse^ this

.. . - par gif,oup, ,;0ft .;matt;E|rs uhp hav.e ,,not,. fil®d any

., ^PReail..ij:v yie^.^Qf ^the -,f,act -^hjay .ue^p,^ relying

. : uPAOj "thjO-idecisitpp of .t,his ,Cp,urt,,,in ,:Q,^).ellaopan* s case,

; r M,& give, them-time .till .September-to file a

, ; , : ^fiepai^tmental .appeal j if iSO;,ad\Aised^,^an direct the

V ; r, cspacsTPjad .appellate ^author condone dn the

o; : exe,rcisBQf.-i;ts ,power under the ralevapit:servfic0 rul^
. the ;de;iay inijfilirjg thB;ja!3pealvand ^ubject to uhat

;:v;h is .S:tattsd;;;in vthiis; jydgipent ^under^.t "serv/ice
, : . rules , and; th.e second ;Prqviso--.Ch,ellappan ,case" and

:• "The^Second •Proyisar-Qlauss-(B).,|?itOghBar.the appeal

:• on merits'?.^; -phB^-ejcpressipn., y^thi? particular groupr

, , of matter9n.,CDara 177;(3) is ,referrableInter alia,

, : ; .to Civil /vppe§ls,No.p231;of,:1981 and-4067 of 1983

t .: (see the beginning o^fsij^. para (3) of. para 177) and

,all connected-matters .relating to railway employees

dealt uith in paras 166 to 174 of .the, majority judgment

uhich include thecases of the applicants. Under the

heading nservice Rules and the second Proviso-Chellappan

Gase«», the court noticed (in para 123) that in the

case pf railway employees, pule 25(l) of theRules

provides that where a major penalty has been imposed

uithout.holding an inquiry, «the revising authority

shall itself hold such inquiry or direct such inquiry

to be held", subject to the provisions of Rule 14 and
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directed that a similar provision should be ^rsad
j • i,;! V.'n'.yn''-<v..'"Ty" ••

and iBiported into the prpyisiph relating to appeals'*.

9. th other uords, uhat has become final uith

the judgment in tulsiram Patel*s easels the punish
ment imposed without hbldihq an inquiry. But the

applicants can agitaVe' through sQch departmental

avenues as are still available to them under the

pules to have ah inquiry hfeld on the ground that the

situation has so imprbvedas to make It possible to

do so, jhe 5upremeCourt specifically permitted
' '•'•f ' "•<

the filing of appeals in cases uhere no appeal had

HA governraent servant, the judgment says in para 137|[, -

^^ - '̂ban clal'm^^^ i d#pVrtment^T appeal or revision that

'' art -rnquity bb'helrf^ith'respBct €b the on

> ubi6:h •^t^he' pbn^lty^'of ^i^srni^sa^^ tiemov&l'bir reduction

' irt 'rank has iiBBn -^impoiBd u(ib"h hifn unless" the same

or^^imiiar''sftuat-fori -prava'ils "at tKe time of hearing

- •bf t he^appeal '• or ' r e i 8i oh•pet i t^ibn"' •f•emphasis supplied),

' ' One more pa'ssage-ln -the Majority- ju'dg^^ para 123

'^•^^labbt'^tes t?ha sdrrib^ idea-furtherit is a case

f^liihg -undsf clause (b)'̂ b f^the sedbWd ^coviso or a

•- -•brbviiibn'in the= sifvice -^ules^i¥^Fefo,>the dispensing
idith'the^ihqaif y by 'tlie-discfplihafy ^autffority uas

•-•^tfii'^j?eiult->tbif^-thd-sitDatibh :ibT§vr§ili;ng at the time.

' if'the iitiiatibn has'changed' uheri 'the appeal- or

^.revision is heaTd^ the gbvernment servant can claim

tb'^have ah inquiry held'in uh'ich he c^n establish

that Be'is hot" guilty'of' the charges oh which he has

' been'dismissed, removed-or reduced in rank" (emphasis

'-BUfiplied)^ ^
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been filed,. . The appliqant^s ,hawii^ appeals

.and t he, sarn^ hay i^ di^ppsedi of, before the

matjte?,.reached, t^^? .Supreme, Court , ,they.^no longer have

,that. refnedy. o^,en . do have

tbe,; remedy qf. rawi8ion-tbB,^3uj^S'??Pfeije^^ to re-

yirSipn. in •paesaje?„eyt.r^cted, abpye^ which ue

haye ,ujnderlinedrprpyide the^. reyisional authority

condojnes„ttie delay in fil^ng.^thB, jeyi^^ petitions

in. Bxerc^5e qf the, poi^sr,. vaste^d. him. by Rule 27

p.f .t.lnf Ry^Vss,... If f3,e.,cq.nd.qne^s. ,tbe,.,dB^la,y, the revision-

;airaut]iority,^capnot,. s|;raightuay . i.n,t.e^^^^ with the 0
finding, pf. guilt .y,or,. w.it. t^y imposed as they

ŝtand cpnfirmed,. by the. Supreme, ,Cpurt,. .but he can

certainly, hqld,^an i.npui.x^y .{lifiself ,o,r. d,irect such

.inquiry to bs held^ if, he fp,B,ls, ,th.at,..it,. is reasonably

. practicable tq,,.d,o/so .nou... and , in the .li.ght of the

findings in the inquiry,. set , aside.,...vary qr cqnfirm

the orders of the dis,qipHnar;.,y ,aad .apjiellate . ^
authorities as the case may be.

,. .. , ..In,, the., light, pf, t.hp...above.,., .ue hold that a

revision, pfetit.iqn. undpr , the.. R.ules .can .be filed by

the .app,.li.cants .,,aga,in.,s,t. thS; p,rd,e.rs,.. ,o,f tjie discipli

nary .and, appellatp authp.rities.,,, .even ,a.fter the

, ju.dg.mant. in Tulslram Pat-el's case ,.,f,p,r,. the purpose

ajreadv^ indicate.d....:,, s ,,

11 e IJb hou turn to the contention of Shri

Pillai that the revislonar authefity cannot enter

tain the rBvisibn pBtitiW bf the applicant as

thsy ate barred by time. ' Ue have noticed Shri

P
• «.
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Sakhar*^ contint'ibn tfrat there is no "limitation of

' time fiof fxiirig re^/iisidn petiiioris^^^u the Rules,

'Bbt this ybes ri6t'kppear tb bi 'cottG But swen

' " otheruisa'a'sufficient anSQer io Shri Pillai's

contehti^ri' is'ptbvided 'By Rble i27''pf^th Rules

• 'J : '

sinpbyBrihg in aiiithbrit V'' dompet'eht ' tb 'fhake an order

undfer'the Said Rule^-wHich' ihciudes' the authority

fcornpetent" tb pass ah brder bn a rev/isibn petition-

to exVfen '̂ the time'iirhit spebifikd' in those Rules ^

•for anything' required tp be done and tb condone

Wy deiayV ' fhe'^eHre 'it is' hot' a^ If the revi-

' " "':'slohal' aOthbrlty canhbt'entertaift the revision

'ti&titiT3ns at'all r he can do' sd'^if We' ^ it is

^ ' 'd' fit c'a^e to cortrfohe 'the'delay. Shri 'Sekhar

" Submitted that this is a fit case 'for condoning

"'th'e delay as the aa'plicantS uere' p'UrsDing other

' remedies 'in'the meanuhlle. Je have no commBnts

' 1rb bffair bh' this hoU. ' ' '

12, jJe are unable to acce-pt the contention of.

"Shfi Sekhkr that the revision petitions should be

'•'treatetf as reptes'sritations by' the 'applicants claiming

' 'a' fandamehtal right to which they are Entitled under

• the Constitutibn arid that therefore' nb limitation of

''time is' applicable to tham', ' the departmental autho

rities imposed punishment on' the applicants under the

relevant disciplinary rules and, any approach to be

made by the aapli.cants,, departmentally has also to be

in accordance uith those rules. The departmental
rc::;; :-c.. •.-v.: :r . v.-. ^'

authorities can only deal uith such matters under

' • : .

. - "l
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the said rules: they are not directly concBrned with

, '-the eriforcBmsnt of any ;arti<?le of the Constitution

thbugh' th^y arg b'oOrid' by pr of the courts

; regarding the cpn^titutipnality of a particular rule

or its-'proper interpretation?uith reference to tti e

prbvisionis of the Cbh^titbtiibn. Therefore there can

be no, representatipn tp .ttif-, authorities apart from

: Wjhat 'ls' prO'Oided-for in'^th.e.iBules. Ue therefore hold

that" the; rev/isiDh-petitionsi haya-, to be considered

only 'as revisions'petltlbnV under the Rules and the

, . reyisripnal, authprity. has., tp jdeal with thera in accorV-

ance-uith"; thei RulesThe limitation prescribed in

the Rules for filing such petitions has to be taken

into account and the case for condonation of delay

has to be considered also under the Rules,

. light of the above uie pass the

M folloui:ng orders.:-
\

. 1 . The' revisional ia'ut^hority uill consider

the revision petitions filed by the

applicants;

2, If the petitbns are delayed, he uill

decide in the light of Rule 27 of the

Rules whether the ddlay should be don-

doned;

3. If he decides to condone the delay or

if he holds that there is no delay and

entertains the petitions, he uill con

sider the cases of the aoplicantson

merits in th^ light of the decision of

the Supreme Court in Tulsiram Patel*s

case and our observations in paras 8

and 9 above ;

#
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4;; fSi;hce this is a imatter ^relating to

j;,:.<?y^nt^.,ttia|;, QCQurr8d .4n,.;1931 the

applicants have been out of service

Vfof seven yeafs, the t^visibnal autho-

' ^: u rity;;is? further directed to-give his

- ^, fioal.decision on the revision peti

tions as expeditiously as possible,

' prefereibiy ijithih si^ic; months from
. the'.date of: receipt ^o ft this order j

. Sv- ill: th-B-xevlsiqnal. authority passes

his final order on the revision peti*
v' ;; v; rv c.. c :/c; v

tibns, the applicants should not be

di^po'sseis'sed bf' the 'r'ai'lu^^^ quarters

: s.. now ing. occtjpiiedj byi tbamy;n

1 14. The applications are disposed of on the

above terms, at the admission stage itself. But in

the circumstances of the case parties to bear their

oun costs, : Copies of this, judgment should be handed

oyer to the learned counsBl: for both parties within

^ : fone week of its beiinpj signedr by us.

P,Srinivasan ) ^ . (P.K,Kartha)
' Plember(a) / Vice Chairraan(j)

; j •-;-'v .• :• i 'v ; .

TA-r -.i.;';.-. Vil' i-.i#' V ^ rv o,:' 'i-/

" - '' '
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