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CENTRAL ADMINISTRATIVE TRIBUNAL
PRINCIPAL BENCH: NEW DELHI

OA 1452/87 - - Date of decision: 12-2-1993.

Shiv Nandan - ...Applicant
Versus

. Union of India & Another | . . . .Respondents

OA 1461/88 \/

Jai Prakash .« .Applicant
 Versus

‘Union of India _ . . .Respondent

CORAM:
THE HON'BLE MR. JUSTICE V.S.MALIMATH, CHAIRMAN.

- THE HON'BLE MR. S.R.ADIGE, MEMBER(A).

For the applicant : : : ...Shri Rishi Kesh, Counsel
For the respondents » ...Shri P.P.Khurana, Counsel

JUDGMENT (ORAL)

| (By Hon'ble Mr. Justice V.S.Malimath, Chairman) :

The petitioners in these two cases were working as Mates under
the Delhi Milk Scheme and posted for milk distribution duty on the 5th of
May, 1984. They were assigned. the duty of loading the .wvan . for .
carrying the milk for distribution purposes. The van no.136 was loaded
with milk crates by the petitioners and thereafter the vehicle was moved
out of the premises. It is at that time v;t1en it was checked when it was
found that the vehicle lwas carrying 24 bottles of half litre milk each
over and above the quantity that was reflected as the quantity to be
carried on the ;rehicle on that trip. It.: is in this bacicgfound that the

disciplinary enquiry was held against beth the petitioners who are the

ﬂ/Mates) as well as the driver of the vehicle. ThelEnquiry Officer held all
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“supply of. any documents... It is. stated that-no such request was made

R

the petitioners guilty which finding was accepted by the disciplinary

authorltyx So fir“as the ’petitioher:s' in these two casés are concerned,
" they aié inflicted with®the ‘penalty of compul sory retirement’ whereas the
" drivet was ‘Thflicted with the penalty ‘of withholding of’ one increment with
L ilative ‘efféct. <We dre conderned”in these’ two cases ‘only with the

" “orders of compulsory retitement “imposed on' the ‘petitioners which have been

afflrmedon appéai by the appellate atthority.

\

24 Learned counsel for the petitioners firstly. contended that t
sientire enquiryis vitiated as: the ‘Enquiry Officer refused to furnish the
+copies:-of the” documents:sought: by them: No particulars of the documents
- +have been-furnished; no date on which the request -was made hes been stated

1+ -and?’ the .copy: of: 'zthe application: seeking. supply of. documents has aleo not
~beeni’ furnishedi. - "I the. reply.. filed . by -the »-res,ppnd_ents_, there is a

"+ gpecific-denial-of: the assertions: of the petitioners: that they demanded

*

¢ any:times.:Having: regard to the nature. of the.pleadings and -the relevant

'-‘;.n:circum’st'ancesz, ‘we are :inclined to believe the statement in the reply

¢ *_i-that -the petitioners. had :not -applied for. f\irnishing_ copies of any

' 1. particular - documents. . The stand taken in this, behalf is clearly an

O 3’ s

-after=thought and) ‘therefore, does not .merit : .- acceptance.-

.+ JThe next. contention of the learned counsel 'for the petitioners

. «'_A_..,.:'_‘,is ...,that_.;t;heﬁ,Eaniry .fo.__i.ger!{sw; report was npt. _fgrnished to_ the petitioners

resultlng depnvation of thelr right to make appropriate submissions

{\/ before the dlsc1p],inary authorlty in the 11ght of the fmdmg recorded in
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the Enquiry. Officer's ;report.. Mo such contention has been talen in these
two .cases. ._,’I‘h_e-re,;is no, averment _thatf-Enquiry ,Officet;s report was not .
SR ,.furnlshed to them and that is the 11nf1rm1ty Learned counsel for the
/ -;petltloners however, submltted that having regard to the 1aw la1d down by
‘. ¥he Supreme Court inm Jusisﬂ?rzt8=-,.«i€°§a¥, 1;99-0,—(:‘*) . SC 1426, be!:.ween Union of
India and Others Vs.. Mohd Ramzan Khan, we should permlt the petltloners
‘ /Though .

. . to raise »this contention during the arguments /no such plea has been
i . A\ SRR -?‘=':’t_aken"an' the ‘two "vfpeti;tibns‘”; it was sﬁbmittedz‘thatz';,as it'is:a qmtlcn of law, we
should“*permltsuch contenition: being~argued. : ‘Firstly; it 'i_s-‘;nec-essary to
i L Spoint ot t—':hat-*this" is not 'af.:? pure.-question :oﬁ:- law. *One:of-the essential
SLEE e e Aquést?ifon_ sipf - :'fa"e!t:“ ~:t5‘,‘:qetermi;neaﬁﬁﬁ@ﬁcgﬁﬂib]'oﬁ,ﬁ-e“principles_ in Mohd.
"+''Ramzan's 'ease' 155 -as’ to whether: the «copy of"the Enquizy-Officers's report
was- furnlshe'd to fi)the:de'liri@jent. official before the: disciplinary authority
7% proceéded: €6 take "a‘:deciSien"fvintt_thef:ELight of . the Enqulry Officer's report.
§oooEn o l%efe i o aize'rment-'-?-gin?: this .b‘ehaif;::‘in :'these two: petitions. Learned
‘céi‘in'sel?"' for*the: petltloners, ' ’hnn@ver;z submltted o thatsfj _there . is intrinsic
" méﬁ:eri'al%"«inj_-'.f'tv:lr_;e‘:'»‘o‘-,i-'de’i'fr ef thedlsaphnary authority: wherein it is stated
- ‘-~:"vf.‘~'that, ‘the' Enqulry Offlcer's repoi"'t‘-f.]’.-‘st:now'.‘enclnse‘d;. Thoughthls statement
LREEE AR T\ thei'ofde;-!may;‘ﬁeln f-ithe netitione'fs' case, it-is ~"not’\‘zpossible to draw a
reasdnable l-inferenEef“that Aat_hé‘; Enqulry C)ffice-r':s:‘-,:teport.-gWas not earlier
furnished te the petitionets. Esides, li_t is necessary to advert to the
: subsequentdeCLSfonof the SupremeCourt in"199% Supp. (2) StC 269 betyeen
" S.P.Visvanathan Vs, Ghion 6£ India’and Ochais] Vnétéin’the” fodgnent of the
“Sipraid Court “in Vohd. Ransan's chteHas bheh explaifed.’ It has been

stated that “the' dec1s:.on in" Mohd “Ranzdn's case 1s " prospective

L I‘/ and - that), . therefore, it will not affect orders passed prior to the

{\I\ontd. b
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- date of JUdgment namely, November 29, 1990 The clear effect of the
Judgment in Vlswanathan s case is to explalrt the scope and amb1t of the

earller judgment of the Supreme Court in Mohd Ramzan s case. It is

e a ...,
AT

e

eyplamed that the pr1nc1ple 1a1d down in the sa1d case cannot be invoked

~Jof ‘ordets .- i e ‘
“in respectF made before the date of the Judgment namely, 29- 11 -1990. The

K

- orders in thls case hav1ng been passed 1ong before that date in the year

P

1986 the petlt]_oners cannot 1nvoke the pr1nc1ples lald down in Mohd.

B R B -; : -; ‘i."w »l . .
Ramzan s case in thelr favour.

_‘!@/t

PN ¢ U IE was next urgedthatthe flndlngs B holdlngthe petitioners

1 gulltyofnegllgence andpllferage suffer"frdm an error apparent on the

“ifaee’ of the recbids.” W Have tead the Enqulry Officer's report which has
“been’ enclosed along with the re _]01nder, ‘the’ order of the dlsc1p11nary
7 4ithority as well ‘as the Ofders of'the'appellate authority. We find that

findings of gulltarebasedon evidence produced 'in the enqmry The

inferences are reasonable inferences based on the evidence recorded in?

these cases. It is not the function of the Tribunal dealing with an

s

appllcatlon under Sectlon 19 of the Admlnlstratlve Trlbunals Act, 1985 to

TR

. reapprec1ate ‘the flndlng and substltute 1ts own fmdlngs for those of the

L Y

dlsc1p11nary and appellate authorlty The flndlngs in our oplnlon do not

- . . - i i

et

(s

in the c1rcumstances call for - 1nterference However learned counsel
for the petltloners submltted that the reference to the 1nstruct10n of

' the Department dated 2-11—1979 is not nght. 'though copy of the same

was not furnlshed along w1th the petlt:x.oners appllcatlon or the

- 7 " . 1 e BN '-‘

T re Jomder, the learned counsel for the petltloners sought durlng the

o AN ek NN
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| courrse ofth argwaents : xu place the T<£o‘pyf . of

n/ suchwan instructlon in Hmdl along mth the translation of the same. . We
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are not too sure about the authenticity of the same. Even assuming that

i - - . RV -t

{'I

sl Sk twes weanzowvhs o fues o 2% eapt s lewth mes i al dne TR
) it is an authentic copy, the contention of the learned counsel for the
...resp‘onde‘ntsl 1sﬂ ': thatuit Jon\ly s»hows‘ that ‘theu;Dr:versMand the .l;/lates of the

Cooea e me IR : Tealwn il I L S I S
vehicle are also respon51ble for ensurlng that the, pr0per quantity of the
h milk bottles are' ‘loaded ;on the \;an. It xcann.ot be. regarded as an

HESTR  BF T UReTon N TURLL Tiesdl 3lNLTT Lkens mINO0T o
o :mstruction which approves or condbnes the conduct which 1s 1n the very
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nature dishonest or grossly negligent. It was, therefore, rlghtly pointed

s Loy TRomiTR
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out by the counsel for the respondents that if on the basis of the

materials on record 1t is clear that these two petitioners are guilty of a

PR AR ol ,.... -

oo * : Ve

criminal act of dlshonestly loading more than the requlred quantity of

| i ?‘l%lk_. on, th?—..,xﬁﬂ-e {they camnot escape their hablllty for their misconduct.

L We are 1nc11ned to aéree Wlth thls submissmn of the learned counsel for
iy 1. the Tespondents. Wthfdtygoodgomdt interfere
L mth th f“dgf Fack, regorded by the disciplinary authority and the

’/ e s appe}laté R aut.ho-rity. Lon e B N e N

vk i cernatisl s G il 8 wrn son ool Lissioaomly
5. It was lastly contended by the learned counsel for the
o e i-':(‘: i e : ,',. '>'--" :"".” L Fo iRy R T LA T .-.A.\a.z r-‘*“

- petltioners that the penalty of compulsory retirement 1mposed on the two

RIS oS S S S0 T SN LuLElz SEee 3
petitioners is discriminatory and disproportionate to the grav1ty of the
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offence. Disrc1m1nation s 1t was contended flows from the fact that the
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driver of the veh:Lcle has been given a much llghter punishment of

. N R Febes e
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w1thhold1ng only one increment. In the matter of imposition of
srws o0l B coos dpasT N S P B SR I & hpemlreaged] 2
pumshment the ,nature and extent of misconduct committed by each
TrE mEvLo "'-'(’ AT BN N + Dadoelrnrt o wmwr sty
@‘.hnquent off1c1al has to be _asses ed in the light of the facts and
el et BOnTIG I, G G foernns Swirpeol =t veto 'm e

circumstances of the case. Merely becuase the driver got the smaller

“} ~ . T selts 3t : ) o DT ::.;_,’} b .Lt.‘; /dii-éétly
q/ pumshment it does not mean that the petitioners who were,{_mvolved in the-
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b I TR ) - P 4'

Contd. 6.




stocking of the bottles, should also receive the same punishment. The
- jfedords “show' thdt’” €6 Fa¥ “3s -driver - is &)ncei‘ﬂé&l, there were other
7S circunStances “indicating” that” at’ the relevant’ point of : ‘tin:l'é", he was
' examinifig thé“‘erigiﬁ’é when" this® incident’ took place. - Tiere is o good
reasori for comparing ‘the’ misconduct of ‘the petitiorers with that of the
- Lo driver Tin this'-casé. | hénce; “the- qdé—s-i:ion"‘"‘of c‘i""'is""c’riminétvi'.véﬁ” does not
" arige, - '_ :
6.+ L The' 'E)‘hly""other'questi'onjthat survives for consideration is that
“uthe  punishrent “*imposed - is " excessive = justifying interference.  Our
attention was drawn to the instances when the different Benches of the

Tribunal . have reduced the punishment imposed by the disciplinary

ﬁztffcirity'. But, we should not be unmindful of the 1aw1a1ddown by the
Supreme Court in ATLT 1989(1) 481 between Union of India. Vs. Parma Nand.
It is held that the Tribunal camnot interfere with thepenalty if tl‘l
conclusion of the disciplinary authority is based on evidence even if some
of it is found to be irrelevant or extraneous to the matter. -If the
penalty can be lawfully imposed and is imposed on the proved misconduct,
it is held that the Tribunal has no power to substitute its own»discretion
for that of the autﬁority. In the ligl'it of the law laid down by the
Supreme Court, we should not tal;e a diffefent course than the one charted
out by the Supreme Court. Hence, it is not just and proper to interfere
with the punishment imposed in these cases. The -s_ubstance of the
misconduct in these cases is one of pilferage. AThe petitJ:.oners ' were

charged in _stocking of milk bottles on the van. They made an attempt to

q/éommit theft and to cause loss to the admihistration. This is. certainly

Oont;i...7.
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.- - 8r0ss misconduct.. Petitioners,instead of protecting.the interests of the
administration, have, ,t_:lt-_ied«, to misappropriate or-become partty to pilferage
.y .o Of articles of the, administration., ;Hence, it would be difficult for the
“?QEiP%SFr§Ei9ﬂ4§9;hﬁvewﬁaith:in¢th@:9°“¢99t59§yﬁh?§% officials,. Loss of

confidence is obvigus,. The punishment of compulsory retirementimposed on

the petitioners is not excessive and does not call for interference.

‘ ’ A . ,For the reasons stated.above,: we, see..mo good ground to

_interfere. Hence, both the petitions. fail and are dispissed. No;costs.
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