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(By Hon'ble Mr. Justice V.S.Malimath, Chairman) :

The petitioners in these two cases were working as Mates under

the Delhi Milk Scheme and posted for milk distribution duty on the 5th of

May, 1984. They were assigned the duty of loading the ..van for

carrying the milk for distribution purposes. The van no.136 was loaded

with milk crates by the petitioners and thereafter the vehicle was moved

out of the premises. It is at that time l^hen it was checked ^en it was

found that the vehicle was carrying 24 bottles of half litre milk each

over and above the quantity that was reflected as the quantity to be

carried on the vehicle on that trip. It is in this background that the

disciplinary enquiry was held against both the petitioners ^liSio are the

^MateSj as well as the driver of the vehicle. The Enquiry Officer held all
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the petitioners guilty which finding was accepted by the disciplinary

' ^ •' ''•^lWfity;-'S6 f^r^^ the petitioners in these tvro cases are concerned,

" • are'inflict '̂vAth^^^^ of compulsdry retirement whereas the

' " ' ' 'driver ^s' inflicted' with the^ penalty bf 'witltodihg of ône increment with

" "cumulatiW We ^re conc^ed in these' two cases only with the

" otders'bf cdmixil^ry retir^ent imiDosed oh the petitioners which have been

Itfirnki on appeal by the'appellate au^

• « . V

- 2i -: .Leam^KCOunsel for the ^petitioners, firstly contended that

vrrr:.r. .^entire enquiry as vitiated asthe: Enquiry Officer refused to furnish the

:: :u3 .. - copies^ of the'documents, sought by ^m. , No;particulars of the documents

i ' -ha^e beea furnished^ no date, on which the request was made has been stated

. • r :andt'the .Gopy. of: the application: seeking, supply of, documents has also not

.•. • i- . - :beert •furnished:.. Irl the ; reply. .filed -.by ;the respondents, there is a

i. - ' ' specific-denial- of; the ;assertions., of' the ^petitioners: that they demandai

v ::../ , -supply o& any documents. .,. It is stated, that no such request was made ac.

V̂ - any ;:time^.; Having .regard to the nature, of the,pleadings and the relevant

;, /.i^circum^tances,, 'we are iinclined- to believe the statement in the reply

: petitioners.,,. had .not -applied for , furnishing copies of any -

• •: .iparticalar documents- The. stand taken in this, behalf is clearly an

: >;> :• ^ after-thought arri,: therefore, does not ..merit : : acceptance.

3^ , "Ihe, .next, contention of the learned counsel' for the petitioners

, ,,JLs that the .Ei^^ Qffiper^s^r not furnished to. the petitioners

; res,ulting deprivation of their right to make appropriate submissions

before the cU-sciplinary. authority, in the light of the filling recorded in

. • • ; / r • ,•- = ^tontde • •S*
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,.c-; - i:. r; ^he toguiry, Of^^cer's ^report.. No.su^ hasJ^n, taken in these

-There,, ia no; averment that-Enquiry .Off was not,

Jr ;; >^^^shed tp them api .that- i^^ the. ip^irm^^ for the

- r . petitioners, however, subniitt^ that hayipg regarf^to the ,law laid down hy

, - ; the Stpre^e Court, in Judgments, ^ 1990(,4) S.C. 456,^be^en Union of

India and Others Vs.,,Mo^. Rainzan..^an, to should .permit the petitioners

/Though
to raise this contention during the arguments, /no such plea has been

I - takeri in the two^^^^I^ it was submitted •Jthat :^ it"is:a qj^tim of law, ws

' ' ^ " SfiouM^permit s^ contention being" argii^i. : Firstly^ it; is?necessary to

- ^^ i»iht but th^t ~this is not a:^ pui:e--question oE: law; lOne'Of-the essential

v. ; ^estion. - Of' fa^ ^tO determine: in Mohd.

• ' ' ~ Ramzan's case is'-as'to v^iether:-the-copy of .the Enquii^-Officers' s report
• •

• was furnish^ tO the^delingaent. official before the. disciplinary authority

• -'•- proce^^^tb^^^'a decision ?iri::ther light of the Enquiry Officer' s j:eport.
""W-i
/ ' • ferment- in: this tehalf;:in vthese two: petitions. Learned

cotiisel for' the:^ petitioners, however:j:-;Submitted. that there is intrinsic

• • material- in'the Order- Of the disciplinary authority. wJterein it is stated

i :> ••'that the En^ry Officer' s report is- now: :enclosedw -Though/ this statement

•{••••rs ,:. 5_„ the'Order-may help the petitioners' case.^ It ds not possible to draw a

reasonable inferencfe "that thdj Enquiry : Officer's report was tKJt earlier

fumishai to the petitioners. Besides, it is necessary to advert to tte

subsequent: decision of the Supreme Court in 1991' Supp.(2) SCC 269 betw^n

S.P.Viswanathan Vs. iMiori of India and bthirsV ^be^eiri^^t^ of the

Supreme Court in tfohd. Ramzan's case haS been" es^lairiM. It has been

stat^ that the decision in >feM.' 'Raifi2a^^^ '

^^ that) Ktherefore, it will not affect orders passed prior to the
vContd...4
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date of judgment, namely, November 29, 1990. The clear effect of the

jixigment in Viswanathan's case is to 'explain; I the scope arxi ambit of the

earlier judgment of the Supreme Court in Mohd. Ramzan's case.- It is

" explained that the principle laid down in the said case cannot be invoked

in respect/'Sade^fore the date of the judgment, namely, 29-11-1990. The
orders in this case having been passed long tefore that date in the year

1986, the petitioners cannot invoke the principles laid dowi in btoM.

Ramzan's case in their favour.

;• ; ; ;,
c lo v:; i, ^ It was next larged that the findings tolding the petitioners

'• ^ and' pilferage suffer from an error apparent on the

the records. We Have read Enquiry Officer's report which has

' ' been enclosed along with the rejoinder; the order of the disciplinary
;

-'' authority-as well as tzhe orders of the appellate authority. Vfe find that

in. : >findings C3f^ ^^iir a^^^ proddced in the enquiry. -Tte^..

inferences are reasonable inferences based on the evidence recorded in ^

these cases. It is not the function of the Tribunal dealing with an

application under Section 19 of the Mministrative Tribunals Act, 1985 to

rea^reciate the finding and substitute its own findites for those of the ^
disciplinary and appellate authority. The findings in our opinion do not

in the circumstances call for • , interference. However, leamai counsel

for the petitioners submitted that the reference to the instruction.. of

the Department dated 2-11-1979 is not rights. Though copy of the same

was not furnished along with the petitioners' application or the

rejoinder, the leamei counsel for the petitioners sought during

,,cqws..?, . .of the . . ^-iao plaice c&py- ) oi

' ^̂ such OT instruction in Hindi along with the translation of the same. We
Contd...5.
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^ •;;;c"':r,-o/; .-r-Jsy,::] zo -J?uh

are not too sure about the authenticity of the same. Even assuming that
.n h. f c-v 3.r ^-r ni :;ne-"i;b;4

it is an authentic copy, the contention of the learned counsel for the

respondents is that it only shows that the Drivers and the Mates of the

vehicle are also responsible for ensuring that ^e,, .proper quantity of the

milk bottles are loaded on the van. It cannot be regarded as an

^ch approves or condones the conduct which is in the very
-hi'i.'S f: • rr-.'jb 1.1.^:/ 'k;;' :'r'.r!:v/':yy:

nature dishonest or grossly negligent. It was, therefore, rightly pointed

^̂ out by the counsel for the respondents that if on the basis of the
is clear that these,,tw petitioners are guilty of a

than the. re^r^,. ^ of

e^aj^ tteij li^bili^ fpr t^eir misconduct.

„ ^:"clin^ to agree v^th this submission the_ learn^. counsel for

do. not see any ^^ood grounds to interfere

.of disciplinaity .apthority and the

/ - appellate authority..

"> 7' ^ 1! -j; rt

5. It was lastly contended by the learned counsel for the

petitioners that the p>enalty of compulsory retirement imposed on the two

petitioners is discriminatory and disproportionate to the gravity of the

offence. Disrcimination, it was contended, flows from the fact that the

driver of the vehicle has been given a much lighter punishment of

withholding only one increment. In the matter of imposition of

punishment, the .nature and extent of misconduct committed by each
c::!- lo qc;. ' -."i-:,:;:!.-'C ^or? '-Jiw

dt±riquen£ official has to be assessed in the light of the facts and

circumstances of the case, ^ferely becuase the driver got the smaller

^punishment, it does not mean that the petitioners who wer^involv^ in the
r:i,: erfj :o I-r;hr^";h c:! yl.ouijna 'tg

Contd...6.
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stocking of the bottles, should also receive the same punishment. The

:--Tecofds show '̂ thdt ' so far as driv^ ' is concern^, there were other

J; ci-rcumstanceis -l^ifcat'irig that' at" the' relevant' point of time, he was

V': I examihiHg the erigiiie ^en this incident'tcwk place. There is no good

i': reasiori for corflpari'ng the misconduct of the petitioners with that of the

H6nce, tlie question of discrimination does not

• arise." "" '• •" '

h::i -y5, / The Only-other question that survives for 'cdnsideratioh is that^'

the i^ishinent ''imposed is excessive jtlstifying interference. Our

attention was drawn to the instances vihen the different Benches of the

'• J.

Tribunal have reduced the punishment imposed by the disciplinary

• '"^^axithority. But, should not be unmindful of the law laid "down by the

Supreme Court in ATLT 1989(1) 481 between Union of India Vs. Parma Nand.

• •• '

It is held that the Tribunal cannot interfere with the .^nalty if tlP^

conclusion of the disciplinary authority is based on evidence even if some

of it is fourd to be irrelevant or extraneous to the matter. If the

penalty can be lawfully imposed and is imposed on the proved misconduct,

it is held that the Tribunal has no power to substitute its own discretion

for that of the authority. In the light of the law laid down by the

Supreme Court, we should not take a different course than the one charted

out by the Supreme Court. Hence, it is not just and proper to interfere

with the punishment irapos«l in these cases. The substance of the

misconduct in these cases is one of pilferage. The petitioners were

charged in stocking of milk bottles on the van. They made an attempt to

^^y/commit theft and to cause loss to the administration. This is. certainly

Contd...7.
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Ni ~ prot^ct^ng ^tl;^ ir^erests of the

administratipn, hi^e, tri,ed, to misappropriate or J^coiiie pai^ to pilferage

, . . of ^rticles^ pf^ .t|ie.4i^in^s^Ea^on..^ tt, ^wc^d .-be 4iff:^ for the

^adpinistr^Uon to have.,faith in;the conduct ,pf -tj^e, qffici^Sn, r Loss of

confidence ^is pbvifijus.. !^e pun comj^so^. retirement .imposed on

the petitioners is not excessive and does not call for interference.

' i stat^. ..alxjve,,;: we, good ground to

interfere,.. Hence, both the,p^Jittipns, fail .ard,, are dismissed. No; costs.

J-V
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